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IN	THE	MATTER	OF	AN	ARBITRATION		
	
BETWEEN:	
	
	
	

COCA-COLA	REFRESHMENTS	CANADA	COMPANY	
BRAMPTON	PLANT	
	

(the	“Employer”	
or	“Coca-Cola”)	

	
and		
	

	
	
	

UNIFOR	LOCAL	973	
(the	“Union”)		

	
	
	
	
	
Appearances	for	the	Union:	 	 	 	 	 Adam	Beatty,		Counsel	

Ryan	Parson,		Chair	
Tom	Park,		 President	
Alfred	Troisi,		Grievor	

	
Appearances	for	the	Employer:	 	 	 	 Michael	S.	Smyth,	Counsel	

Darryl	Serafini,	Labour	
Relations	Specialist-Ontario	
Dermot	Kenny,	Law	Student	

	
	
	

	
AWARD	

	
	

A	hearing	in	this	matter	was	held	on	April	21,	June	24,	27,	and	28,	and	July	22,	28	
and	29,	2016	at	Toronto,	Ontario	

	
	
1.	 	 This	 arbitration	 arose	 from	 the	 Employer’s	 decision	 to	 discharge	
Alfred	 Troisi	 (sometimes	 the	 “Grievor”)	 from	 his	 employment	 as	 one	 of	 its	 Inter-
Plant	Transport	(“IPT”)	drivers.		Coca-Cola	had	employed	Mr.	Troisi	by	for	almost	30	



	 2	

years	prior	to	the	events	of	February	2,	2016	that	led	to	his	dismissal	on	February	
19,	2016.		
	
2.	 	 The	Employer’s	termination	letter	included	the	following	summary	of	
its	position:	

We	 have	 concluded,	 after	 our	 investigation,	 that	 you	 were	 personally	
responsible	 for	several	safety	violations	resulting	 in	a	serious	near	miss	on	
February	 2,	 2016.	 	 Furthermore,	 your	 willful	 misconduct,	 [sic]	 has	
endangered	the	safety	of	our	workplace.	
	
Alfred,	 taking	 your	 disciplinary	 record	 into	 consideration,	 [sic]	 clearly	
demonstrates	no	reasonable	prospect	that	you	will	respond	appropriately	to	
discipline	in	the	future.	
	
It	 is	 the	 Company’s	 position	 that	 your	 conduct	 is	 a	 breach	 of	 Company	
policies	 and	 procedures	 including	 without	 limitation	 Driver	 and	 Vehicle	
Safety	 policy	 and	 the	 Company’s	 Conduct	 in	 the	 Workplace	 policy.	 	 Such	
conduct	 is	 incompatible	 with	 your	 continued	 employment	 with	 the	
Company.	 	As	 such,	 the	Company	has	no	 alternative	but	 to	 terminate	 your	
employment.	

	
The	Main	Characters	
	
3.	 	 The	 Grievor	 was	 one	 of	 three	 principal	 players	 in	 the	 events	 of	
February	 2nd.	 	 The	 others	 were	 Ed	 Mascunana,	 another	 IPT	 driver	 based	 at	 the	
Brampton	 facility,	 and	Marco	 Visco,	 an	 IPT	 driver	 from	 the	 Employer’s	 Hamilton	
operation.	
	
4.	 	 Mr.	Troisi	 started	his	 career	with	Coca-Cola	 in	 September	1987.	 	He	
had	 been	 an	 IPT	 driver	 for	more	 than	 18	 years	 at	 the	 time	 of	 his	 dismissal.	 	Mr.	
Troisi	 had	 some	 familiarity	 with	 the	 disciplinary	 and	 grievance	 processes.	 	 In	
November	2015,	the	Union	and	the	Employer	entered	into	minutes	of	settlement	to	
resolve	grievances	involving	several	employees,	including	Mr.	Troisi.		The	entry	for	
his	matters	referred	 to	a	number	of	grievances.	 	 It	 recorded	 that	Mr.	Troisi	would	
have	 “a	 10-day	 suspension	 on	 file	 from	 Nov	 24/14	 re:	 workplace	 violence”	 and	
concluded	as	follows:	“provided	the	grievor	is	discipline	free	at	the	expiry	of	the	18-
month	‘sunset’	provision	contemplated	in	Article	3.05(b)	he	will	be	paid	5	days	pay	
at	that	time”.			
	
5.	 	 Mr.	Mascunana	has	been	employed	by	Coca-Cola	for	almost	35	years,	
and	had	been	working	as	 an	 IPT	driver	 for	more	 than	25	years	 at	 the	 time	of	 the	
February	2016	incident.	 	Mr.	Mascunana	twice	stated	during	his	cross-examination	
by	counsel	for	the	Union	that	he	had	not	talked	to	Mr.	Troisi	“for	many	years”	and	he	
alluded	to	previous	instances	of	trouble	between	the	two	of	them.	
	
6.	 	 Marco	 Visco	 joined	 Coca-Cola	 in	 1998	 and	 started	 work	 as	 an	 IPT	
driver	in	2011.		He	was	quite	obviously	not	a	friend	of	or	in	any	way	supportive	of	
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the	Grievor.	 	Mr.	Visco	testified	that	Mr.	Troisi	had	a	reputation	as	a	troublemaker	
and	that	he	kept	his	distance	from	him.			
	
Background	
	
7.	 	 The	IPT	drivers	 involved	in	this	matter	operated	tractor-trailers	that	
are	sometimes	referred	to	as	eighteen-wheeler	transports.		As	the	job	title	suggests,	
they	were	responsible	for	movements	of	products	and	supplies	between	Coca-Cola’s	
Ontario	facilities	in	Brampton,	London,	Hamilton,	Barrie,	and	Toronto.				
	
8.	 	 The	material	incident	occurred	in	the	vicinity	of	the	IPT	loading	docks	
at	the	Brampton	operation	shortly	before	9:00	p.m.	on	February	2,	2016.		While	the	
parties	 adduced	 considerable	 evidence	 regarding	 the	 situation,	 its	 significant	
elements	can	be	described	relatively	briefly.			
	
9.	 	 The	event	took	place	in	a	large	yard	adjacent	to	the	loading	docks.	The	
area	was	 illuminated	 and	monitored,	 in	 part,	 by	 cameras	 that	 recorded	 vehicular	
and	other	movements.	 	There	had	been	freezing	rain	during	the	evening	and	there	
was	an	accumulation	of	snow,	frozen	rain	or	slush	on	the	surface	of	the	yard.			
	
10.	 	 Mr.	Mascunana	had	pulled	away	from	the	loading	docks	in	his	tractor-
trailer	and	stopped	approximately	100	 feet	 from	and	perpendicular	 to	 the	 loading	
doors.	 	 His	 route	 had	 been	 to	move	 forward,	 turn	 to	 the	 right	 to	 put	 his	 tractor-
trailer	 in	 alignment,	 and	 come	 to	 a	 stop	 facing	 south.	 	 His	 trailer	 was	 loaded;	
however,	 the	 unit	 displayed	 CO2	 placards	 that	 he	 was	 obliged	 to	 remove	 before	
starting	his	run	to	the	London	facility.		Accordingly,	he	got	out	of	the	cab	and	circled	
the	tractor-trailer	to	remove	placards	mounted	on	four	sides	of	the	trailer.		The	last	
of	the	four	placards	was	at	the	front	right	of	the	trailer,	placing	Mr.	Mascunana	at	the	
rear	 of	 the	 tractor	 and	on	 the	passenger	 side.	 	Mr.	Mascunana	was	wearing	 a	 red	
Coca-Cola	jacket	or	parka	that	incorporated	high-visibility	material	markings	similar	
to	those	commonly	used	 in	safety	vests.	 	The	rear	 lights	of	his	 tractor-trailer	were	
illuminated	while	he	proceeded	with	the	removal	of	the	placards.	
	
Marco	Visco’s	Observations	
	
11.	 	 Mr.	Visco	was	sitting	in	the	cab	of	a	tractor	with	a	trailer	attached	and	
backed	to	a	 loading	door	 in	the	vicinity	of	the	one	from	which	Mr.	Mascunana	had	
moved.		His	vehicle	was	facing	out	into	the	yard	and	he	was	in	a	position	to	observe	
Mr.	Mascunana	and	his	vehicle.			
	
12.	 	 The	Grievor	was	in	a	tractor-trailer	parked	to	the	right	of	and	facing	in	
the	 direction	 of	Mr.	 Visco’s	 vehicle.	 	 He	was	 lined	 up	 parallel	 to	 both	 the	 loading	
docks	on	his	left	and	to	the	position	in	which	Mr.	Mascunana	had	stopped	his	vehicle	
to	his	right.			
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13.	 	 Mr.	Visco’s	evidence	was	that	Mr.	Troisi	drove	his	unit	forward,	to	the	
north,	and	past	his	 location,	and	then	made	a	“relatively	 tight	 turn”	 to	 the	right	 to	
change	his	direction	and	to	drive	close	to	Mr.	Mascunana’s	tractor-trailer.		The	route	
taken	by	Mr.	Troisi	placed	his	tractor-trailer	between	Mr.	Visco	and	Mr.	Mascunana’s	
tractor-trailer,	with	the	result	that	Mr.	Visco	was	not	able	to	see	directly	the	distance	
between	Mr.	Mascunana	and	the	Grievor’s	 tractor	or	 trailer	as	 the	event	unfolded.		
Nevertheless,	Mr.	Visco	stated	that	Mr.	Mascunana	was	so	close	that	he	could	have	
touched	the	Grievor’s	vehicle	and	that	Mr.	Mascunana	“had	nowhere	to	go	if	he	had	
to	get	out	of	the	way”	of	the	Grievor’s	vehicle.		This	was	his	conclusion	from	what	he	
saw	and	what	he	was	told	subsequently	by	Mr.	Mascunana	regarding	his	placement	
at	the	time	of	the	incident.			
	
14.	 	 Mr.	 Visco	 acknowledged	 on	 cross-examination	 that	 it	 was	 not	
uncommon	 for	 drivers	 to	 exceed	 the	 posted	 speed	 limit	 in	 the	 Brampton	 yard;	
however,	he	added:	“But	I	never	seen	anyone	drive	so	close”.		He	also	asserted	that	
Mr.	Troisi	was	accelerating	–	revving	 the	engine	of	his	 tractor	–	as	he	approached	
Mr.	Mascunana.	
	
15.	 	 Mr.	 Visco	 testified	 that	 Mr.	 Mascunana	 had	 been	 standing	 in	 the	
vicinity	of	the	fifth	wheel	at	the	rear	of	his	tractor	as	Mr.	Troisi	approached	him	in	
his	vehicle.		He	stated	that	he	and	Mr.	Mascunana	had	taken	a	measurement	shortly	
before	he	testified	on	June	24,	2016	and	Mr.	Visco	estimated	that,	at	the	time	of	the	
incident,	 the	 front	bumper	of	his	 tractor	had	been	85	 feet	 (plus	or	minus	10	 feet)	
from	 where	 Mr.	 Mascunana	 was	 standing	 beside	 his	 tractor-trailer.		
Notwithstanding	 that	he	had	 testified	 that	 the	Grievor	had	made	a	 relatively	 tight	
turn,	Mr.	Visco	also	gave	evidence	that	the	area	through	which	Mr.	Troisi	drove	was	
sufficiently	wide	–	some	70	to	100	feet	–	that,	 in	his	view,	it	was	not	necessary	for	
Mr.	Troisi	to	have	made	his	turn	so	as	to	pass	as	close	to	Mr.	Mascunana	as	he	had.		
	
16.	 	 Mr.	Visco	expressed	his	views	that	 the	situation	was	“not	accidental;	
he	had	all	the	room	in	the	world;	it	was	on	purpose”.			
	
17.	 	 Mr.	 Visco	 also	 said	 that	 the	 “four	 way	 lights”	 on	 Mr.	 Mascunana’s	
tractor	were	 flashing	as	Mr.	Troisi	approached,	but	he	was	not	sure	 that	 the	 “four	
way	 lights”	 on	 Mr.	 Mascunana’s	 trailer	 were	 activated.	 	 The	 Employer’s	 video	
evidence	–	produced	by	the	Northeast	camera	equipment	scanning	the	yard	–	was	of	
poor	quality	and	was	not	sufficiently	clear	to	substantiate	that	evidence.		However,	it	
did	show	the	two	trailers	in	close	proximity	with	their	rear	lights	illuminated	after	
Mr.	Troisi	had	made	his	turn	to	pass	close	to	Mr.	Mascunana’s	parked	tractor-trailer.		
	
18.		 	 Mr.	Visco	remarked	that	the	[left]	tail	light	on	the	Grievor’s	trailer	was	
very	close	to	the	[right]	tail	light	on	the	parked	trailer	beside	which	Mr.	Mascunana	
was	standing.		That	was	evident	from	a	review	of	the	Employer’s	video	exhibit.		Mr.	
Tom	Park,	the	Local	President	and	himself	a	tractor-trailer	driver	for	Coca-Cola	with	
38	 years’	 service,	 testified	 on	 behalf	 of	 the	 Union.	 	 Having	 had	 an	 opportunity	 to	
review	the	video	evidence	in	the	course	of	the	hearing,	Mr.	Park	estimated	that	the	



	 5	

separation	between	the	two	trailers	was	in	the	order	of	three	to	four	feet	based	on	
the	red	lights	at	the	rear	of	the	trailers	as	the	two	were	briefly	lined	up	during	the	
incident.		
	
19.	 	 Mr.	 Visco	maintained	 that	 Mr.	 Mascunana	 was	 “visibly	 disturbed”	 –	
that	he	was	upset	and	shaking	–	after	Mr.	Troisi	drove	his	tractor-trailer	beside	him.	
At	Mr.	Visco’s	suggestion,	the	two	took	photographs	of	the	site	a	few	minutes	after	
the	incident	“to	show	proof	of	the	dangerous	situation”	by	capturing	what	were	said	
to	 be	 the	 tire	 marks	 from	 the	 Grievor’s	 vehicle	 as	 it	 passed	 close	 to	 where	 Mr.	
Mascunana	was	standing	beside	and	at	the	rear	of	his	tractor.	
	
20.	 	 Mr.	 Visco	 reported	 the	 incident	 to	 the	 IPT	 drivers’	 night	 shift	
supervisor,	Scott	Dunslow.		At	his	request,	Mr.	Visco	undertook	to	deliver	a	written	
report.	 	 That	 report,	 exclusive	 of	 a	 drawing	 that	 diagrammed	 the	 incident	 as	 he	
recounted	it,	read	as	follows:	
	

While	 waiting	 at	 Dock	 37	 to	 get	 loaded	 I	 (Marco)	 observed	 Fred	 [Troisi]	
performing	his	almost	daily	ritual	of	time	theft.			
	
He	hooks	up	to	a	 loaded	trailer	on	the	pad	(usually	one	he	has	no	business	
handling	[sic].		He	then	pulls	it	out	and	gets	in	line	with	any	trucks	awaiting	
an	available	IPT	dock.		Once	he	is	the	last	truck	waiting,	he	then	returns	the	
loaded	trailer	where	he	picked	it	up	and	then	goes	to	retrieve	the	trailer	he	
originally	has	business	with.	 	When	performing	a	u-turn	(above	the	posted	
yard	 speed	 limit	 as	usual	 for	 Fred	 [sic],	 he	 carelessly	 and	purposely	drove	
his	tractor	&	trailer	as	close	as	he	could	along	side	where	Eddie	[Mascunana]	
was	pulled	over	to	the	side	(see	diagram)	and	withing	[sic]	 inches	of	Eddie	
while	he	was	performing	his	circle	check.	
	
-	 Once	 Fred	 drove	 his	 tractor	 &	 trailer	 past	 Eddie,	 I	 could	 see	 Eddie	 was	
visibly	 disturbed	 at	 how	 careless	 Fred	 took	 his	 safety.	 	 From	 my	 own	
vantage	 point	 it	 was	 not	 accidental.	 	 In	 fact,	 Fred’s	 long-time	 animosity	
towards	Eddie	&	others	 is	well	documented	&	known.	 	Not	 just	among	IPT	
drivers	 but	 also	 with	 management.	 	 Had	 Eddie	 paused	 to	 lean	 back	 and	
stretch	 of	 [sic]	 possibly	 trip,	 Fred’s	 truck	 could	 have	 easily	 killed	 Eddie.	 	 I	
quickly	 took	 photos	 showing	 the	 path	 Fred’s	 tires	 made	 in	 the	
snow/freezing	rain.	

	
-	 	I	asked	Eddie	to	not	move	his	truck	and	go	back	and	stand	exactly	where	
he	was	at	the	time	of	the	incident	just	minutes	before.	
	
-		The	tire	path	is	clearly	visible	and	also	clearly	displays	that	Eddie	was	only	
a	few	inches	away	from	Fred’s	passing	truck	or	worse,	his	death.	
	
-		This	Company	has	a	long	standing	bas	[sic]	history	regarding	Fred	and	his	
violent	actions	and	has	done	little	to	discipline	him	properly/permanently.	It	
is	about	time	Fred	is	dealt	with	properly.		I	for	one	will	not	let	someone	like	
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this	 bully	 or	 harass	me	 and	 I	 have	 no	 problems	 reporting	 these	 or	 future	
occurrences	to	the	police	or	as	testimony	in	a	court	of	law.	

	
Ed	Mascunana’s	Account	
	
21.	 	 Mr.	Mascunana	testified	that	he	stopped	his	vehicle	and	got	out	to	take	
down	the	placards	–	and	not	to	perform	a	circle	check	as	stated	by	Mr.	Visco.		When	
Mr.	Mascunana	got	to	the	right	side	of	the	trailer,	he	observed	the	Grievor	start	up	
and	 proceed	 with	 his	 u-turn	 to	 approach	 the	 vicinity	 of	 his	 parked	 vehicle.	 	 Mr.	
Mascunana	said	that	the	Grievor’s	tractor	was	six	to	ten	feet	from	him	as	it	passed	to	
the	right	of	his	 trailer,	 that	Mr.	Troisi’s	 trailer	was	within	two	or	three	 feet	of	him	
when	 it	 followed	 through,	 and	 that	he	had	 to	 squeeze	 against	 his	 trailer.	 	He	 said	
that	the	Grievor’s	tractor	was	accelerating	and	the	engine	was	revving.		
	
22.	 	 Mr.	 Mascunana	 said	 that	 he	 was	 “scared,	 angry,	 shaking”	 as	 a	
consequence	of	 the	experience	as	he	 could	have	been	killed	or	 crippled	 if	 hit.	 	He	
confirmed	 that	 he	 was	 standing	 in	 front	 of	 his	 trailer,	 to	 the	 right	 side	 and	 he	
maintained	 that	 there	was	 “more	 room	 for	 [the	 Grievor]	 to	 pass”	 and	 “give	more	
space”.			In	fact,	Mr.	Mascunana	testified	that	the	Grievor	could	have	driven	further	
away	from	his	starting	position	and	could	have	made	a	later	u-turn	that	would	have	
assured	sufficient	space	on	 the	return	 to	allow	him	to	avoid	coming	at	all	 close	 to	
Mr.	Mascunana’s	vehicle.	
	
23.	 	 Mr.	 Mascunana	 identified	 the	 photographs	 taken	 by	 Mr.	 Visco	 and	
asserted	that	they	showed	that	the	wheels	of	the	Grievor’s	vehicle	had	travelled	in	
very	close	proximity	to	where	he	said	he	had	stood.		He	testified	that,	after	the	two	
dealt	with	the	photography,	he	looked	after	the	paperwork	for	his	run	to	the	London	
facility	 and	 told	 Mr.	 Visco	 that	 he	 would	make	 a	 report	 to	 the	 supervisor	 on	 his	
return.	 	On	leaving	the	Brampton	facility,	Mr.	Mascunana	found	himself	behind	the	
Grievor	at	the	security	gate.		He	said	that	Mr.	Troisi	“wiggled	his	ass”	at	him	and	that	
“every	time	he	does	something	to	me	he	wiggles	his	ass”	so	that,	in	Mr.	Mascunana’s	
mind,	the	Grievor	was	signaling:	“I	got	you	again”.			
	
24.	 	 Mr.	Mascunana	made	his	run	to	London	and	returned	to	Brampton	to	
report	the	incident	to	Mr.	Dunslow	at	approximately	2:00	a.m.	on	February	3,	2016.		
Mr.	Mascunana	subsequently	prepared	a	report	with	the	assistance	of	his	wife.		That	
document	identified	the	time	of	the	incident	as	being	between	8:45	and	9:05	p.m.	on	
February	2nd	and	read	as	follows:			
	

I	 pulled	 out	 of	 Door	 42	 and	 parked	 the	 tractor	 trailer	 in	 the	 yard.	 	 I	 was	
removing	 a	 CO2	 placard	 from	 the	 front	 right	 side	 of	 the	 trailer.	 	 Fred	was	
driving	away	and	making	a	wide	u-turn	and	began	to	increase	speed.		I	was	
standing	in	front	of	my	trailer	removing	the	placard	when	he	drove	at	high	
speed	between	2	to	3	feet	beside	me;	intentionally	trying	to	hit	me	with	the	
trailer.		He	parked	his	trailer	in	the	yard	and	acted	normal.	
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Marco	 Bisco	 [sic],	 Hamilton	 IPT	 driver	 was	 in	 Door	 37	 and	 witnessed	
everything.		He	filed	a	report	of	the	incident	and	he	also	took	a	picture	of	the	
skid	marks	from	Fred’s	tractor	trailer.	
	
On	the	way	out	of	the	yard	at	security	check	for	our	load	(bill	of	lading;	seal	
number),	 Fred’s	 trailer	 was	 ready	 ahead	 of	 my	 trailer.	 	 He	 had	 already	
finished	 security	 check.	 	He	walked	back	 to	 his	 tractor	 trailer	 and	 saw	me	
behind	him	in	my	tractor	trailer.		He	then	wiggled	his	bum	on	purpose.	

	
25.	 	 On	 cross-examination,	 Mr.	 Mascunana	 agreed	 that,	 when	 he	 was	
formally	 interviewed	by	 the	Employer’s	 Security	Manager,	Russell	Phillips,	 and	 its		
Employee	 Relations	 Business	 Partner,	 Melissa	 Robson,	 on	 February	 4,	 2016	 he	
alleged	for	the	first	time	that	the	Grievor	had	steered	his	tractor-trailer	to	the	left	as	
he	passed	Mr.	Mascunana	so	as	to	cause	the	trailer	to	come	closer	to	him	than	the	
tractor	had	been.	 	Mr.	Mascunana	said	in	the	interview	that	Mr.	Troisi	had	“veered	
left”.	 	Mr.	Mascunana	also	agreed	on	 cross-examination	 that	he	had	not	 suggested	
previously	 that	 the	 Grievor	 had	 been	 revving	 the	 engine	 of	 his	 tractor	 as	 he	
approached	and	passed	him,	that	he	had	been	obliged	to	squeeze	against	his	trailer,	
or	that	he	feared	being	killed	or	crippled.		
	
26.	 	 Mr.	 Mascunana	 confirmed	 on	 cross-examination	 that	 he	 saw	 the	
Grievor	get	into	the	cab	of	his	tractor;	saw	him	pull	away	from	where	he	had	been	
stopped;	saw	him	accelerate	through	a	u-turn;	saw	him	finish	the	u-turn	facing	him	
as	he	did;	and	heard	him	approaching.		He	then	responded	to	the	proposition	that	he	
was	not	surprised	and	had	seen	“the	whole	thing”	by	stating	that	he	“was	surprised	
because	he	goes	near	me”.				
	
Alfred	Troisi’s	Evidence	
	
27.	 	 The	 Employer’s	 documentary	 evidence	 included	 notations	 for	
February	 3,	 2016	 that	 Mr.	 Troisi	 was	 “off	 on	 administrative	 leave	 pending	
investigation”	and	that	he	was	advised	of	 the	 leave	 in	 the	presence	of	Mr.	Park	on	
February	4,	2016.			
	
28.	 	 Mr.	Phillips	and	Ms.	Robson	interviewed	each	of	the	three	principals.		
The	Grievor	was	the	 last	of	 the	three	and	he	submitted	the	 following	statement	 to	
the	Employer	at	the	beginning	of	his	interview	on	February	8,	2016:	
	

Feb.	04/16	
	
On	Tuesday	Feb/2/16	I	swiped	in	at	4:26	pm	and	had	to	wait	for	my	truck	to	
return.	.	.	.		Once	I	got	my	truck	I	went	to	the	other	side	of	the	building	to	get	
my	 truck	washed.	 .	 .	 .	 	 	 I	 left	 Bram[pton]	 to	 go	 to	Weston	 after	wiping	my	
windows	 and	mirrors	 down,	 and	 circle	 checking	 empty	 trailer	 #8479,	 and	
doing	my	paperwork	at	approx.	5:45	pm.	 	 I	 then	returned	back	 to	Bram	at	
approx.	8:30	pm	bringing	in	a	load	from	Dominion.		I	drove	over	and	parked	
at	IPT	Shipping,	did	my	paperwork,	went	inside	to	see	Lloyd.		Lloyd	told	me	
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to	put	my	trailer	at	the	pad	and	hook	up	to	trailer	#8995	in	Door	38	and	wait	
until	 it’s	 loaded.	 	 I	was	 in	 the	Shipping	area	 for	approx.	5-10	mins.	 	 	 I	 then	
went	outside	put	my	load	on	the	pad	and	hooked	up	to	trailer	#8995	in	Door	
38.		As	I	was	waiting	to	be	loaded,	the	Hamilton	driver	Marco	[Visco]	was	in	
Door	37	who	I	haven’t	been	talking	to	for	about	2-3	years.		As	I	was	waiting	
to	be	 loaded	Ed	[Mascunana]	came	out	of	Shipping,	Marco	beeped	his	horn	
and	Ed	went	into	his	truck	to	talk	to	him.		Maybe	5	mins	later	my	green	light	
came	 on	 and	 I	 pulled	 out	 of	 the	 Door,	made	 a	 left	 cause	 there	wasn’t	 any	
room	for	a	right,	then	turned	around	near	where	the	empty	trailers	are	the	
[sic]	 drove	 pass	 [sic]	 the	 pad	 and	 parked	 to	 do	 my	 circle	 check	 and	
paperwork.	 	 I	 then	 left	 Bram.	 to	 go	 to	 Barrie	 at	 approx.	 9:10	 pm	with	 Ed	
behind	me	at	the	gate.		
	 	 	 	 	
	 	 	 	 	 Feb	08/16	
	 	 	 	 	 [illegible	signature	or	initials]	

	
29.		 	 The	 event	 that	 was	 described	 by	Messrs.	 Visco	 and	Mascunana	 and	
that	resulted	 in	 the	 termination	of	Mr.	Troisi’s	employment	 is	subsumed	 in	eleven	
words	of	that	statement:	“I	then	went	outside	and	put	my	load	on	the	pad”.	

	
30.	 	 The	 Grievor	 testified	 that	 he	 knew	nothing	 of	 the	 complaint	 against	
him	until	Lloyd	Wright,	the	shipper-receiver	on	shift,	told	him	that	he	had	overheard	
Mr.	Visco	telling	Mr.	Dunslow	that	the	Grievor	had	tried	to	run	over	Mr.	Mascunana.		
Mr.	Troisi	related	that	in	the	following	note	dated	February	3,	2106:	
	

At	approx.	4:45	pm	while	I	was	doing	my	circle	check	on	my	truck	someone	
told	me	they’re	really	out	to	get	me	fired.		I	said	I	know	they’ve	been	trying	
for	years	but	what	do	you	hear	this	time.		He	said	he	over	heard	[sic]	Marco	
telling	Scott	I	tried	running	over	Ed	with	my	truck	the	night	before.		I	saw	a	
statement	from	Ed	that	basically	said	the	same	thing.	

	
	31.	 	 Mr.	Troisi	stated	that	he	did	not	believe	that	he	had	given	that	note	to	
anyone.	 	Notwithstanding	that	the	final	sentence	quoted	in	the	previous	paragraph	
was	 his	 own,	 the	 Grievor	 testified	 on	 cross-examination	 that	 he	 did	 not	 see	 “a	
statement	 from	 Ed”	 and	 that	 he	 had	 “no	 idea	 how	 Lloyd	 saw	 one”,	 but	 “that	was	
what	Lloyd	said”.			
	
32.	 	 The	 Grievor	 offered	 no	 other	 explanation	 and	 Mr.	 Wright	 did	 not	
testify.			
	
33.	 	 Mr.	Dunslow	–	a	retired	police	officer	with	thirty	years’	experience	in	
law	enforcement,	some	as	a	detective	–	had	testified	in	the	Employer’s	case	in	chief	
that	Mr.	Troisi	had	approached	him	at	4:15	a.m.	on	February	3rd,	at	 the	end	of	his	
shift,	and	asked	first	whether	criminal	charges	could	be	brought	against	the	maker	
of	 false	 accusations	 and	 then,	 on	 two	 occasions	 separated	 by	 15	 or	 20	 minutes,	
whether	the	cameras	in	the	Brampton	yard	were	functioning.		Mr.	Dunslow’s	notes	
recorded	that	Mr.	Troisi	had	twice	said	“Good”	upon	receiving	confirmation	first	that	
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a	 charge	 of	 public	 mischief	 might	 be	 pursued	 and	 then	 that	 the	 cameras	 were	
believed	to	be	working.	 	The	Grievor	denied	that	he	had	spoken	to	Mr.	Dunslow	at	
the	 end	 of	 his	 shift	 early	 on	 February	 3,	 2016.	 	 The	 Grievor	 testified	 that	 he	 did	
speak	to	the	supervisor	during	his	subsequent	shift	(either	during	the	night	hours	of	
February	 3rd	 or	 early	morning	 hours	 of	 February	 4th)	 after	 being	 apprised	 by	Mr.	
Wright	 of	 the	 allegations	 concerning	 his	 nearly	 coming	 into	 contact	 with	 Mr.	
Mascunana.			
	
34.		 	 Mr.	 Dunslow’s	 notes	 of	 the	 various	 events	 of	 his	 shift	 started	 on	
February	2nd	and	carried	through	until	he	reported	on	the	incident	via	email	at	8:08	
a.m.	 on	 February	 3,	 2016.	 	 Those	 notes	 incorporated	 specific	 references	 to	 his	
exchanges	with	Mr.	Troisi	starting	at	4:15	a.m.	on	February	3rd.			
	
35.	 	 Mr.	Dunslow	confirmed	the	accuracy	of	his	notes.		
	
36.			 	 As	 for	 the	 incident,	 the	Grievor’s	 evidence	was	 that	he	had	 seen	Mr.	
Mascunana	moving	 his	 tractor-trailer	 from	 the	 dock	 or	 door	 and	 again	when	Mr.	
Mascunana	was	parked	and	engaged	in	removing	the	placards	from	the	trailer.		That	
is,	the	Grievor	had	observed	Mr.	Mascunana	on	the	ground	and	at	his	parked	vehicle	
before	 pulling	 away	 and	 making	 his	 u-turn	 to	 approach	 the	 area	 where	 Mr.	
Mascunana	had	stopped.	
	
37.	 	 Mr.	Troisi	 acknowledged	 that	 the	 lights	 on	Mr.	Mascunana’s	 tractor-
trailer	were	on	and	that	he	knew	that	 it	was	not	a	parked,	empty	vehicle.	 	He	also	
confirmed	that	he	knew	that	Mr.	Mascunana	was	“around	his	vehicle”	when	he,	the	
Grievor,	started	up	to	make	his	u-turn.		Mr.	Troisi’s	evidence	was	that	he	knew	that	
Mr.	Mascunana	had	been	at	his	 truck,	but	 that	he	did	not	see	Mr.	Mascunana	at	or	
around	his	parked	truck	when	he	made	his	u-turn.		He	repeated	that	he	did	not	see	
Mr.	Mascunana	and	stated	that	he	would	have	stopped	if	he	had	seen	him.			
	
38.		 	 As	 for	 his	 u-turn,	 he	 added	 that	 he	 had	 “done	 it	 hundreds	 of	 times”	
and	that	he	did	not	think	that	he	had	to	allow	more	distance	between	his	vehicle	and	
the	parked	tractor-trailer.		Mr.	Troisi	also	testified	that	he	did	not	think	that	he	had	
driven	to	the	left	after	he	passed	Mr.	Mascunana‘s	tractor,	but	he	also	allowed	that	
he	might	have.	He	said	that	he	could	not	recall,	that	it	was	“hard	to	remember”	and	it	
was	“just	a	regular	day”.			
	
39.	 	 Under	 cross-examination,	 the	 Grievor	 denied	 that	 he	 saw	 Mr.	
Mascunana	and	that	he	had	driven	close	to	his	truck	to	“give	him	a	scare”,	repeating	
that	he	“didn’t	see	anyone”	and	he	“didn’t	see	him	anywhere”.			He	added	that	he	did	
not	 know	 how	 fast	 he	was	 driving	 or	 how	 close	 to	 the	 trailer	 he	 had	 driven,	 but	
suggested	that	the	mirrors	on	the	tractors	would	have	hit	if	he	had	been	really	close.	
	
40.	 	 Mr.	 Troisi	 testified	 that	 he	 would	 normally	 drive	 at	 15,	 20	 or	 25	
kilometres	per	hour	in	the	Brampton	yard.		The	speed	limit	there	is	known	to	be	15	
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kph.		He	said	that,	at	the	material	time,	he	was	not	looking	at	his	speedometer,	but	
was	looking	in	front	and	in	his	mirrors.			
	
41.	 	 The	 Grievor	 stated	 that	 the	 path	 he	 took	 after	 passing	 Mr.	
Mascunana’s	vehicle	was	to	turn	out	towards	the	building	(that	is,	to	the	right)	when	
he	saw	an	empty	spot	on	the	pad	at	which	to	leave	his	trailer.	
	
42.	 	 During	his	evidence-in-chief,	Mr.	Troisi	had	shown	some	emotion	and	
said	that	he	was	upset	that	Mr.	Mascunana	would	think	that	he	had	been	so	close	to	
him,	repeating	his	protests	that	he	had	not	seen	Mr.	Mascunana:	“I	honestly	didn’t	
see	 him;	 I	 didn’t	 see	 anyone	 there”.	 	 However,	 Mr.	 Troisi	 maintained	 on	 cross-
examination	 that	 he	 “didn’t	 think	 he	was	 careless”	 and	 explained	 that	 he	 did	 not	
apologize:	“I	don’t	believe	I	did	anything	wrong”.	
	
The	Interviews	
	
43.	 	 The	Employer	interviewed	each	of	the	three	principal	actors	involved	
in	 this	 incident.	 	 The	 interviews	 of	 Mr.	 Mascunana	 and	 Mr.	 Visco	 took	 place	 on	
February	4,	 2016.	 	Mr.	 Phillips	 and	Ms.	Robson	 interviewed	 the	Grievor,	 as	 noted	
above,	on	February	8th.	
	
44.	 	 When	Mr.	Mascunana	was	interviewed	he	stated:	“As	Fred	got	past	the	
front	of	 the	tractor,	he	veered	 left,	which	caused	the	trailer	 to	come	closer	to	me”.	
Mr.	Mascunana	 told	 the	 interviewers	 that	 the	 trailer	had	 come	within	 two	 to	 four	
feet	of	him	and	that	the	tractor	was	within	ten	feet	and	probably	about	six	feet	when	
it	went	by	him.	He	reported	that	the	tire	marks	that	Mr.	Visco	photographed	were	
about	 three	 feet	 “out	 from	 [his]	 trailer”.	 	 At	 the	 interview,	Mr.	Mascunana	drew	a	
sketch	of	the	scene	consistent	with	his	account.	
	
45.	 	 Mr.	Visco	told	the	interviewers	that	the	lighting	conditions	were	good	
at	 the	 time	 of	 the	 incident	 and	 the	 weather	 was	 “freezing	 train	 turning	 to	 rain”.		
Referring	to	 the	place	where	Mr.	Mascunana	had	parked,	he	said:	 “It	was	clear,	no	
one	else	was	around.		Eddie	was	the	only	person	in	that	area	at	that	time,	he	had	just	
pulled	off	the	dock”.	 	Mr.	Visco	added	that	the	driver	of	the	approaching	truck,	the	
Grievor,	“revved	his	engine	to	pick	up	speed.	.	.	.		He	sped	up	and	I	couldn’t	imagine	
why	 he	would	 have	 to	 get	 so	 close	 to	 him.	 	 From	my	 angle,	 it	 was	 dangerous.	 	 I	
couldn’t	see	how	close	it	got	until	I	went	over	and	saw	the	marks”.		
	
46.	 	 The	 Grievor	 said	 in	 his	 interview	 that	 the	 posted	 speed	 limit	 at	 the	
Brampton	 facility	 was	 15	 kph,	 but	 he	 added:”	 I	 don’t	 know	 if	 I	 was	 driving	 15	
though”.		He	acknowledged	that	Mr.	Mascunana	was	“out	in	front	of	the	pad,	taking	
off	placards”	but	stated	that	he	did	not	see	him	after	making	his	u-turn	 in	 front	of	
the	docks:		“I	didn’t	see	him.		There	were	two	times	I	saw	him	that	night	–	when	he	
was	removing	the	placards	and	when	he	jumped	into	Marco’s	truck”.		
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47.	 	 As	for	those	events,	the	evidence	was	that	Mr.	Mascunana	had	started	
to	 remove	 the	 placards	 directly	 after	 parking	 his	 vehicle	 where	 it	 was	 when	Mr.	
Troisi	drove	past	him	and	that	Mr.	Mascunana	had	been	at	Mr.	Visco’s	truck	after	the	
incident	as	he	made	his	way	into	the	building	at	or	about	the	location	at	which	Mr.	
Visco	was	backed	into	Dock	37.	
	
48.	 	 The	interviewers	asked	the	Grievor	whether	he	had	sounded	his	horn	
as	he	approached	and	passed	Mr.	Mascunana.		His	answer	was:	“I	didn’t	see	him.		I	
honestly	didn’t	see	him”.		They	asked	about	the	distance	between	his	truck	and	Mr.	
Mascunana’s	 truck	 as	 he	 passed,	 and	 Mr.	 Troisi	 answered:	 “I	 have	 no	 idea.		
Ummmmm.	 .	 .	 	 I	 don’t	 know.	 	 I	 don’t	 recall”.	 	 The	 interviewers	 asked	how	 fast	 he	
would	 have	 been	 driving	 as	 he	 passed	 Mr.	 Mascunana	 and	 he	 answered:	
“Mmmmmmm.	.	.		I	don’t	know.		15/20/25		.	.	 .	I	have	no	idea.		I	don’t	know.		I	was	
looking	everywhere	else”.	
	
49.	 	 Significantly,	 the	 Grievor	 was	 asked:	 “As	 your	 trailer	 was	 about	 to	
clear	Ed’s	truck	did	you	deliberately	turn	sharply	to	the	left	causing	your	trailer	to	
come	closer	to	the	passenger	side	of	Ed’s	tractor?”	and	he	answered:	“No	–	maybe	to	
get	closer	to	the	pad	to	get	closer	to	my	spot.		It	had	nothing	to	do	with	Ed.		I	didn’t	
even	see	Ed.		I	saw	Ed	with	the	placard	walking	into	shipping.		I	don’t	know	where	
he	was”.			
	
50.	 	 I	 note	 here	 that	 there	 was	 no	 evidence	 that	 Mr.	 Mascunana	 had	
walked	into	Shipping	with	the	placards.	 	The	evidence	was	that	he	was	completing	
the	removal	of	the	last	of	the	placards	from	his	trailer	as	the	Grievor	made	his	u-turn	
and	drove	towards	the	parked	tractor-trailer.	
	
51.	 	 The	 Grievor	 was	 questioned	 on	 that	 score	 during	 the	 interview	 as	
follows:		

You	mentioned	that	you	saw	Ed	when	he	was	removing	placards,	then	that	
you	thought	you	saw	him	go	into	shipping	–	and	that	you	weren’t	sure	where	
he	 was.	 –	 knowing	 he	 was	 there	 a	 short	 time	 before,	 why	 were	 you	 not	
aware	of	where	he	was?”			
	

The	answer	he	gave	was	recorded	as	follows:		“When	I	drove	past	his	truck.		I	didn’t	
see	anyone.		I	wasn’t	looking	for	anyone.		I	usually	see	someone	when	I’m	driving.		I	
didn’t	see	anyone”.			
	
52.	 	 A	further	question	–	“why	were	you	operating	your	tractor	 in	such	a	
way	that	was	perceived	to	be	potentially	life	threatening	to	a	colleague?”	–	elicited	
this	response:	“I	don’t	see	it	that	way.		When	I’m	passing	something.		I’m	looking	in	
my	 mirror.	 	 I	 know	 if	 I’m	 going	 to	 hit	 something.	 	 I	 think	 the	 only	 ticket	 I	 have	
driving	is	a	90	ticket”.			
	
53.	 	 Towards	 the	 end	 of	 the	 interview,	 Mr.	 Troisi	 again	 spoke	 of	 his	
sightings	of	Mr.	Mascunana.		This	time	he	stated:		“I’ll	tell	you	again,	I	saw	Ed	three	
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times.	 	 Taking	 his	 placards	 off,	 walking	 inside	with	 the	 placards,	 and	 then	 at	 the	
gate”.		When	he	was	reminded	that	he	had	said	that	he	saw	Mr.	Mascunana	get	into	
Mr.	Visco’s	truck	he	replied:	“Right…	yeah”.	
	
54.	 	 Ms.	 Robson	 prepared	 the	 notes	 of	 the	 interviews	 and	 she	 recorded	
that,	when	he	was	first	asked	in	the	interview	to	speak	to	what	Mr.	Mascunana	was	
doing	as	he	made	his	u-turn,	the	Grievor	had	completed	his	response	by	adding:	
	

There	 is	 absolutely	no	way	 that	 I’m	going	 to	 try	 to	 kill	 someone.	 	 There	 is	
absolutely	no	way	 that	 I	would	 try	 to	kill	 someone.	 	 I	don’t	 recall	 trying	 to	
kill	him.		He	has	accused	me	of	a	few	things	before,	this	is	not	going	to	end.		
I’m	not	going	to	 try	and	run	someone	over	with	a	 tractor-trailer.	 	Knowing	
Ryan	[Parson]	and	the	union	made	a	deal	with	the	Company	[the	resolution	
of	several	grievances	and	the	imposition	of	a	suspension	in	November	2015].		
I	 know	 the	 cameras	 are	 pointing	 at	 the	 chute.	 	 I’m	 not	 stupid	 and	 I’m	 not	
going	to	try	and	kill	someone.	

	
55.	 	 The	 Grievor’s	 final	 comments	 as	 recorded	 in	 the	 interview	 report	
were	as	follows:	
	

Just	 to	 let	 you	 know,	when	 I	 passed	 Ed’s	 truck	 I	 didn’t	 see	 him.	 	 I	 am	 not	
going	to	try	to	run	someone	over.		I’m	not	going	to	try	and	kill	someone.		He	
keeps	 telling	Hector	at	Westin	 that	he’s	going	 to	get	me	 fired.	 	 I	guess	he’s	
not	going	to	stop,	I	guess.	 	 I	didn’t	see	him	in	front	of	his	truck	or	anything	
around.			

	
The	Employer’s	Decision	
	
56.	 	 	Ms.	 Robson	 prepared	 a	 document	 entitled	 “Case	 Details”	 that	
summarized	 the	 incident	 and	 the	 Employer’s	 investigation,	 concluding	 with	 the	
recommendation	that	Mr.	Troisi	be	dismissed	for	cause.			She	noted	the	Employer’s	
view	 that	Mr.	 Troisi	 had	 committed	 a	major	workplace	 safety	 violation	 by	 unsafe	
operation	of	equipment	based	on	(a)	his	“Failing	to	follow	the	posted	speed	limit”,	
noting	 that	 “the	 driver	 should	 have	 been	 well	 within	 the	 speed	 limit	 as	 he	 was	
operating	his	tractor	with	a	full	load	and	the	pad	was	slush	covered”,	(b)	his	“Failing	
to	 observe	 possible	 hazards	 surrounding	 the	 operation	 of	 his	 vehicle”,	 and	 (c)		
“Given	 the	previous	sighting	of	Mr.	Mascunana	at	his	 tractor/trailer,	 the	employee	
should	have	been	more	aware	of	Mascunana’s	whereabouts	before	driving	so	close	
to	his	vehicle”.				
	
57.	 	 Ms.	 Robson	 also	 referred	 to	 the	 Employer’s	 Driver	 &	 Vehicle	 Safety	
Policy	and	its	“LR	Disciplinary	Guide”	under	which	“Willful	violation	or	disregard	of	
safety	 rules	 which	 endanger	 [sic]	 the	 safety	 of	 or	 causes	 injury	 to	 others”	 is	
identified	as	a	 “Step	3”	or	 “Step	4”	matter,	and	“Careless	or	negligent	operation	of	
company	 vehicle/property”	 and	 “Careless	 or	 reckless	 behavior	 likely	 to	 result	 in	
bodily	injury”	are	identified	as	“Step	2”	matters.				
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58.	 	 The	Guidelines	put	into	evidence	identify	a	Step	4	matter	as	a	basis	for	
“potential	 termination”,	 subject,	 as	 with	 all	 others	 listed,	 to	 the	 observation	 that	
“[e]xtenuating	circumstances	can	aggravate	or	alleviate	a	given	situation”.	
	
59.	 	 Noting	 the	 Grievor’s	 subsisting	 record	 of	 a	 suspension	 of	 ten	 days	
placed	on	his	record	pursuant	to	the	settlement	of	November	10,	2015,	Ms.	Robson	
recommended	 “separation	 of	 employment”	 on	 a	 “for	 cause”	 basis	 “[g]iven	 the	
[Grievor’s]	past	disciplinary	history	and	the	severity	of	his	actions	as	it	pertains	to	a	
near	miss	in	the	workplace”.				
	
60.	 	 As	noted,	Coca-Cola	issued	a	discharge	letter	dated	February	19,	2016.	
	
The	Parties’	Positions		
	
61.	 	 The	Employer	referred	in	its	submissions	to	section	8.3	of	its	Driver	&	
Vehicle	 Safety	 Policy,	 a	 document	which	Ms.	 Robson	 cited	 in	 the	 Case	Details	 she	
prepared	 to	 support	 the	 recommendation	 that	 Mr.	 Troisi’s	 employment	 be	
terminated.		That	section	provided	as	follows:	
	

Incidents	which	 involve	 serious	negligence,	 carelessness	 or	misconduct,	 or	
which	 cause	 injury	 or	 endanger	 the	 life	 or	well	 being	 of	 an	 employee,	 co-
workers	 or	 a	 member	 of	 the	 public,	 or	 which	 cause	 extensive	 damage	 to	
CCBC	 property,	 trademark,	 assets	 or	 the	 property	 of	 others,	may	 result	 in	
more	serious	disciplinary	action	up	to	and	including	immediate	termination	
for	the	first	offense.	

	
62.	 	 Coca-Cola	reviewed	the	evidence	in	detail	and	submitted,	consistently	
with	its	termination	letter,	that	the	Grievor’s	dismissal	was	warranted	on	the	basis	
of	 his	 willful	 misconduct	 that	 had	 endangered	 the	 safety	 of	 the	 workplace.	 	 The	
Employer’s	contention	was	that	Mr.	Troisi	had	approached	Mr.	Dunslow	and	asked	
about	 the	 cameras	 before	 he	 knew	 of	 Mr.	 Mascunana’s	 complaining	 because	 he	
knew	what	he	had	done	and	wanted	to	know	how	much	was	known	and	would	be	
known	to	the	Employer.			
	
63.	 	 Even	 on	 the	 Grievor’s	 version	 of	 that	 exchange,	 the	 Employer	
submitted,	if	he	knew	of	the	complaint	it	was	incredible	that	Mr.	Troisi	would	have	
spoken	 to	 Mr.	 Dunslow	 and	 said	 nothing	 about	 the	 incident	 and	 his	 professed	
innocence.	 	 Similarly,	 Coca-Cola	 found	 it	 “astounding”	 that	when	he	wrote	 out	 his	
account	of	the	shift	that	he	presented	to	the	interviewers	on	February	8,	2016,	Mr.	
Troisi	made	no	mention	of	 his	 passing	Mr.	Mascunana	 and	no	 attempt	 to	 address	
where	he	saw	Mr.	Mascunana,	how	close	he	came	to	him,	how	fast	he	was	driving,	or	
why	he	passed	so	closely.			
	
64.	 	 The	Grievor	was	said	to	have	been	“vague	and	non-committal”	in	the	
interview.	 	 He	 had	 differing	 accounts	 of	 how	 often	 and	 where	 he	 had	 seen	 Mr.	
Mascunana	 at	 the	material	 times.	 	 He	 offered	 implausible	 excuses	 for	 his	 alleged	
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failure	to	see	Mr.	Mascunana,	including	telling	the	Employer	that	he	was	looking	in	
his	 mirror	 when	 passing	 the	 parked	 vehicle.	 	 Moreover,	 rather	 than	 refute	 the	
evidence	that	he	had	turned	or	veered	the	left	and	thus	put	his	trailer	closer	to	Mr.	
Mascunana’s	trailer,	Mr.	Troisi	allowed	that	he	might	have	done	so.	
	
65.	 	 The	Employer	noted	that	the	Grievor	had	never	acknowledged	that	he	
should	have	behaved	differently	or	that	he	had	created	an	unsafe	situation	for	Mr.	
Mascunana.	 	 He	 made	 no	 retraction	 and,	 other	 than	 his	 brief	 statement,	 offered	
nothing	akin	to	an	apology.		Coca-Cola	could	not	have	any	confidence	that	Mr.	Troisi	
would	 not	 repeat	 his	 misconduct	 in	 the	 future	 and	 others	 would	 be	 justifiably	
concerned	for	their	safety	if	he	were	to	be	reinstated	to	employment.	
	
66.	 	 Coca-Cola	submitted	excerpts	from	Brown	&	Beatty,	Canadian	Labour	
Arbitration	 on	 assessing	 credibility	 (3:5110),	 insufficient	 and/or	 careless	 work	
(7:3520),	 and	 rehabilitative	 potential	 (7:4422),	 together	 with	 the	 following	
authorities:	Quality	Meat	Packers	Limited	and	United	Food	and	Commercial	Workers	
Canada,	Local	175	(Xu)	 (2013	CarswellOnt	3793)	(Surdykowski);	 Imperial	Tobacco	
Canada	Ltd.	and	BCTGM,	Local	364T	 (Lambert)	 (2001	 CarswellOnt	 10355)	 (Lynk);	
Tonolli	 Canada	 Ltd.	 and	 USW,	 Local	 9042	 (Marsiglia)	 (2013	 CarswellOnt	 3855)	
(Surdykowski);	 	BFI	Canada	 Inc.	and	TC,	Local	362	 (Dismissal)	 (2015	 CarswellAlta	
237)	 (Ponak);	 and	 Sudbury	 Integrated	Nickel	 Operations	 and	 Sudbury	Mine,	Mill	&	
Smelter	 Workers’	 Union	 (Unifor,	 Local	 598)	 (Peirson)	 (2015	 CarswellOnt	 9195)	
(Surdykowski).		
	
67.	 	 The	 Union	 noted	 the	 Grievor’s	 lengthy	 employment	 with	 Coca-Cola	
and	 asserted	 that	 the	 Employer	 had	 failed	 to	 meet	 its	 onus	 in	 that	 it	 had	 not	
established	just	cause	for	any	discipline.	 	 In	that	context,	the	Union	submitted	that	
the	evidence	did	not	establish	that	the	Grievor	had	engaged	in	any	safety	violation	
or	any	willful	misconduct	 that	endangered	anyone;	 there	was	no	evidence	 that	he	
had	deliberately	driven	at	Mr.	Mascunana	in	an	attempt	to	scare	him;	the	Employer’s	
principal	 witnesses,	 Messrs.	 Visco	 and	 Mascunana,	 embellished	 or	 manufactured	
evidence	to	convince	Coca-Cola	to	terminate	Mr.	Troisi’s	employment;	the	Employer	
failed	to	carry	out	a	reasonable	 investigation;	and	the	Grievor	had	been	consistent	
throughout	 in	maintaining	 that	he	did	not	 see	Mr.	Mascunana	and	 that	he	did	not	
consider	his	u-turn	to	have	been	unsafe.		As	to	the	last,	the	Union	noted	Ms.	Robson’s	
concession	that	she	had	no	reason	to	doubt	the	Grievor’s	statement	that	he	had	not	
seen	Mr.	Mascunana	standing	beside	his	vehicle.	
	
68.	 	 The	 Union	 argued	 that	 there	 was	 no	 clear	 and	 cogent	 evidence	 to	
establish	 that	Mr.	Troisi	drove	 too	close	 to	 the	parked	unit	or	 that	Mr.	Mascunana	
was	at	any	risk	of	harm	when	the	Grievor’s	truck	passed	him.		Mr.	Troisi,	it	was	said,	
was	comfortable	 that	he	was	not	going	 to	hit	Mr.	Mascunana’s	 truck	and	Mr.	Park	
regarded	the	distance	between	the	two	trailers	as	disclosed	by	the	video	exhibit	to	
have	 been	 unexceptional.	 	 Moreover,	 Mr.	 Mascunana’s	 ability	 to	 see	 the	 entire	
incident	unfold	and	his	failure	to	take	any	action	to	avoid	being	struck	was	said	to	
have	been	“incompatible	with	his	being	at	risk”.	
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69.	 	 Ms.	 Robson	 had	 testified	 that	 she	 relied	 principally	 on	 the	 evidence	
received	 from	 Messrs.	 Visco	 and	 Mascunana,	 and	 the	 Union	 argued	 that	 their	
accounts	were	unreliable:	(i)	neither	had	alleged	that	Mr.	Troisi	had	“veered	to	the	
left”	 in	 their	 initial	 accounts	 and	 Mr.	 Phillips	 did	 not	 observe	 that	 action	 on	 his	
review	of	 the	 video	 evidence,	 but	Mr.	Mascunana	had	 added	 that	 allegation	when	
interviewed	 on	 February	 4th;	 (ii)	 there	 were	 inconsistencies	 between	 the	 two	
witnesses	 in	 their	 accounts	 regarding	 the	 timing	of	 the	 taking	 of	 the	photographs	
produced	 to	 the	 Employer;	 (iii)	 there	were	 also	 inconsistencies	 between	 the	 two	
regarding	 their	conversations	and	what	Mr.	Mascunana	was	doing	at	his	 truck	–	a	
circle	 check	 requiring	 him	 to	 be	 bent	 down	 near	 the	 fifth	wheel	 according	 to	Mr.	
Visco	and	removing	the	last	of	the	placards	from	the	front	of	the	trailer	according	to	
Mr.	Mascunana;	and	(iv)	the	evidence	that	Mr.	Troisi	had	revved	his	engine	was	to	
be	 discounted	 as	 he	 could	 not	 control	 the	 revving	 and	 was	 not	 doing	 so	 in	 a	
threatening	manner.		The	Union	contended	that	Ms.	Robson’s	reliance	on	these	two	
witnesses	 was	 unreasonable	 and	 that,	 therefore,	 the	 discharge	 she	 had	
recommended	was	also	unreasonable.	
		
70.	 	 In	a	similar	vein,	the	Union	argued	that	Coca-Cola’s	investigation	was	
flawed:	 (i)	 the	 Employer	 had	 accepted	 the	 information	 from	 Messrs.	 Visco	 and	
Mascunana	without	 scrutinizing	 it,	 and	without	 regard	 for	 its	 knowledge	 of	 their	
“negative	 history”	 and	 “that	 both	 wanted	 him	 terminated”;	 (ii)	 Ms.	 Robson	 was	
troubled	by	the	Grievor's	 failing	to	acknowledge	wrongdoing,	but	she	 failed	to	ask	
any	 questions	 to	 test	 the	 legitimacy	 of	 her	 concern;	 (iii)	 Ms.	 Robson	 relied	 on	
findings	that	were	not	corroborated	–	she	had	stated	that	the	Grievor	“failed	to	be	
deliberately	safe”,	she	noted	in	her	findings	that	the	Grievor	had	failed	to	sound	his	
horn	 while	 backing,	 but	 there	 was	 not	 a	 point	 at	 which	 that	 his	 backing	 was	
relevant;	(iv)	Ms.	Robson	did	not	follow	the	Driver	&	Vehicle	Safety	Policy;	(v)	she	
also	 misapplied	 the	 Employer’s	 discipline	 guidelines	 as,	 in	 the	 Union’s	 view,	 Mr.	
Troisi’s	 alleged	offences	 attracted	warnings	–	 at	most	 a	 suspension	 for	 five	days	 -		
according	to	 the	guidance	provided	by	Coca-Cola’s	document;	and	(vi)	Ms.	Robson	
failed	to	gather	all	of	the	information	at	her	disposal	in	that	she	did	not	consult	Mr.	
Dunslow’s	 notes,	 did	 not	 review	 Mr.	 Troisi’s	 statement	 prior	 to	 conducting	 the	
interview,	and	did	not	ask	follow	up	questions	of	him	at	that	interview.	
	
71.			 	 The	 Union	 also	 asserted	 that	 Mr.	 Troisi	 had	 been	 consistent	
throughout:	 	he	maintained	that	he	had	not	seen	Mr.	Mascunana	as	he	approached	
the	parked	vehicle	and	Ms.	Robson	had	conceded	that	she	believed	that	there	was	no	
deliberate	attempt	by	the	Grievor	to	be	dishonest.		On	the	evidence,	it	was	necessary	
that	the	Grievor	drive	as	close	as	possible	to	Mr.	Mascunana’s	truck	 in	order	to	be	
properly	positioned	to	drop	the	trailer	he	was	pulling	at	the	appropriate	place	and	
then	to	back	up	as	required.	 	Mr.	Park	had	testified	 that	 it	was	not	uncommon	for	
two	trailers	to	be	as	close	as	these	were.		Furthermore,	the	Grievor	had	been	honest	
in	speaking	to	his	speed;	he	had	never	claimed	that	he	had	been	driving	at	or	below	
the	posted	 limit	of	15	kph.	 	He	was	not	 looking	at	his	speedometer.	 	The	evidence	
from	 Messrs.	 Visco	 and	 Mascunana	 concerning	 the	 Grievor’s	 speed	 was	
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“impressionistic”	and,	 in	any	event,	 there	was	evidence	that	 it	was	not	uncommon	
for	drivers	to	drive	their	vehicles	at	15,	20	or	25	kph	in	the	Brampton	yard.	
	
72.	 	 The	 Union	 submitted	 that	 on	 the	 balance	 of	 probabilities	 the	
appropriate	conclusion	was	that	Mr.	Troisi	did	not	 intentionally	engage	 in	a	safety	
violation.		 
	
73.	 	 In	addition	to	the	Grievor’s	lengthy	service,	the	Union	submitted	that	
the	 absence	 of	 any	 subsisting	 disciplinary	 record	 for	 safety	 violations	 and	 the	
absence	 of	 any	 pre-meditation	 on	 his	 part	 were	 relevant	mitigating	 factors.	 	 The	
Union	 maintained	 that	 Ms.	 Robson’s	 characterization	 of	 Mr.	 Troisi’s	 fault	 –	 his	
“failure	to	make	a	deliberate	attempt	to	be	safe”	–	pointed	to	the	Step	2	level	of	the	
Employer’s	 discipline	 guidelines,	 for	 which	 a	 written	 warning	 would	 have	 been	
appropriate.	 	 Furthermore,	 the	 Union	 argued	 that	 the	 Grievor	 had	 demonstrated	
genuine	remorse	during	the	hearing	and	that	I	should	give	weight	to	his	emotional	
reaction	on	 July	28,	 2016	 to	what	he	had	heard	when	Mr.	Mascunana	 testified	on	
June	27,	2016.	
	
74.	 	 The	Union	presented	the	following	authorities:	Wm.	Scott	&	Company	
Ltd.	v.	Canadian	Food	and	Allied	Workers	Union,	Local	P-162	(1976	CarswellBC	518)	
(B.C.L.R.B.);	 Phillips	 Cables	 Ltd.	 and	 International	 Union	 of	 Electrical,	 Radio	 and	
Machine	Workers,	Local	510)	(1974	CarswellOnt	1497)	(Adams	Chair);	Simon	Fraser	
University	 and	 Association	 of	 University	 &	 College	 Employees,	 Local	 2	 (1990	
CarswellBC	2019)	(Munroe);	Ontario	Public	Service	Employees	Union,	Local	433	and	
Ongwanada,	 2015	 CanLII	 90547	 (ON	 LA)	 (Tremayne);	Board	of	School	Trustees	of	
School	District	No.	57	(Prince	George)	and	United	Brotherhood	of	Carpenters	&	Joiners,	
Local	 2016	 (1988	 CarswellBC	 1911)	 (Dorsey);	 Peterborough	 (County)	 v.	 C.U.P.E.,	
Local	1306	(2007	CarswellOnt	8681)	(Briggs);	Waste	Management	of	Canada	Corp.	v.	
Teamsters,	Local	419	(2011	CarswellOnt	2452)	(Luborsky);	and	Northwestel	Inc.	and	
IBEW,	Local	1574	(2003	CarswellOnt	7219)	(Hope).		
	
75.	 	 In	 addition	 to	 other	 submissions	 regarding	 the	 Union’s	 assertions,	
Coca-Cola,	 in	 its	 reply,	 disputed	 the	 proposition	 that	 it	 was	 aware	 of	 the	 alleged	
desire	of	Messrs.	Visco	and	Mascunana	to	get	the	Grievor	fired.		Moreover,	it	argued	
that	 nothing	 turned	 on	 the	 inconsistencies	 in	 the	 evidence	 of	 Messrs.	 Visco	 and	
Mascunana	 on	 matters	 such	 as	 the	 timing	 of	 conversations	 and	 the	 photography	
session.		The	Employer	characterized	the	statement	regarding	the	Grievor’s	veering	
left	 as	 added	 detail	 that	 was	 entirely	 consistent	 with	 the	 underlying	 facts	 and	
reports.		Similarly,	Coca-Cola	noted	that	Ms.	Robson	had	asked	questions	and	argued	
that	 her	 failure	 to	 review	Mr.	 Dunslow’s	 notes	 or	 the	 Grievor’s	 statement	 before	
interviewing	 him	was	 immaterial	 as	 there	 was	 nothing	 in	 either	 that	might	 have	
altered	the	outcome	of	the	investigation	to	favour	the	Grievor.	
	
76.	 	 The	Employer	noted	that	it	was	not	for	Ms.	Robson	to	elicit	statements	
of	 remorse	 from	 the	 Grievor	 and	 that	 Mr.	 Troisi	 did	 not	 express	 remorse	 or	 an	
apology	in	his	evidence	at	the	hearing.		
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Decision	
	
77.	 	 I	 have	 carefully	 reviewed	 the	 evidence	 and	 considered	 the	 various	
authorities	submitted	by	the	parties	in	making	their	arguments.			
	
78.	 	 I	accept	that	there	are	a	number	of	principles	that	are	to	be	followed	
in	deciding	the	outcome	of	this	grievance	and	arbitration.	 	First,	Coca-Cola	had	the	
onus	 to	 prove	 its	 case	 on	 the	 balance	 of	 probabilities,	 based	 on	 clear	 and	 cogent	
evidence:	Ontario	Public	Service	Employees	Union,	Local	433	and	Ongwanada,	supra,	
at	para.	59.	 	Secondly,	the	onus	borne	by	the	Employer	was	“to	show	not	only	that	
just	or	proper	cause	existed	for	the	imposition	of	a	disciplinary	sanction,	but	also	for	
the	 imposition	 of	 the	 particular	 penalty	 selected”:	 Simon	 Fraser	 University	 and	
Association	of	University	&	College	Employees,	Local	2,	supra,	at	para.	24.	
	
79.	 	 This	is	a	case	that	engages	what	should	be	shared	concerns	for	strict	
adherence	 to	both	public	and	private	health	and	safety	protocols	 intended	 for	 the	
direct	benefit,	 in	 this	 instance,	 of	workers	at	Coca-Cola’s	Brampton	 facility	 and,	of	
course,	the	Employer.		In	that	context,	the	comments	by	Arbitrator	Lynk	in	Imperial	
Tobacco	 Canada	 Ltd.	 and	 BCTGM,	 Local	 364T	 (Lambert),	 supra,	 and	 Arbitrator	
Surdykowski	 in	Tonolli	Canada	Ltd.	and	USW,	Local	9042	(Marsiglia),	 supra,	 are,	 in	
my	view,	most	apposite	and	bear	repetition.	 	They	have	 informed	my	analysis	and	
the	conclusion	I	have	reached.	
	
80.	 	 Arbitrator	Lynk	expressed	his	findings	as	follows:		
	

26.	 In	 cases	 involving	 the	 discipline	 or	 dismissal	 of	 an	 employee	 for	 a	
safety-related	 infraction,	 the	 arbitral	 caselaw	 establishes	 a	 number	 of	
guiding	principles	 to	 judge	the	appropriateness	of	 the	punishment.	 	A	non-
exhaustive	list	of	the	pertinent	principles	would	include	the	following:	
	

1. Safety	 in	 the	workplace	 is	 both	 a	 stringent	 statutory	 obligation	
and	 an	 important	 industrial	 relations	 concern	 that	 involves	
employers,	 unions	 and	 employees.	 	 Given	 the	 potential	
consequences,	 safety	 infractions	 are	 among	 the	 most	 serious	
workplace	offences.	
	

2. As	 the	 industrial	 relations	 party	 with	 the	 preeminent	 control	
over	 the	 workplace,	 the	 employer	 has	 a	 legal	 obligation	 to	
provide	a	safe	and	secure	workplace	for	its	employees.	 	Hand	in	
hand	 with	 this	 obligation	 is	 the	 employer’s	 authority	 to	 insist	
that	workers	perform	their	duties	in	a	safe	and	efficient	manner.	

	
3. Workplace	 misconduct	 arising	 from	 deliberate,	 reckless,	 or	

negligent	behavior	and	which	results	in	a	potential	safety	threat	or	
an	 actual	 injury	 is	 grounds	 for	 significant	 discipline,	 up	 to	 and	
including	dismissal.	
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4. There	 does	 not	 have	 to	 be	 a	 physical	 injury	 or	 actual	 harm	 to	

establish	the	seriousness	of	the	incident.	
	

5. The	mitigating	circumstances	that	an	arbitrator	will	consider	in	a	
safety	discipline	case	are	those	accepted	disciplinary	elements	as	
listed	 in	Steel	Equipment	Co.	Ltd.	 (1964),	14	L.A.C.	356	 (Reville)	
and	Wm.	Scott	&	Co.	Ltd.,	[1977]	1	Can.	L.	R.	B.	R.1	(B.C.L.R.B.).			In	
any	 particular	 safety-related	 offence,	 the	 most	 important	
mitigating	 factors	are	 those	 that	will	 address	 the	probabilities	 of	
the	grievor	repeating	the	same	type	of	offence.	

	
6. Safety	 rules	 have	 to	 build	 in	 the	 concept	 of	 the	 duty	 to	

accommodate.	 	These	rules	have	to	ensure	that,	while	 they	may	
be	 stringent	 and	 demanding,	 they	 also	 incorporate	 concepts	 of	
equality	 that	 eliminate	 all	 forms	 of	 discrimination.	 (emphasis	
added)	

81.	 	 Arbitrator	Surdykowski	put	it	this	way:	

76.			 			 As	 is	 almost	 always	 the	 case,	 the	 cases	 cited	 by	 the	 parties	 are	 all	
distinguishable	 on	 the	 facts.		 However,	 they	 demonstrate	 that	 workplace	
health	and	safety	is	a	serious	matter.		The	jurisprudence	(not	limited	to	the	
cases	cited)	makes	it	clear	that	arbitrators	take	the	mutual	responsibility	of	
employers,	unions,	and	employees	to	ensure	workplace	health	and	safety	is	
[sic]	very	seriously.		As	Arbitrator	MacDowell	observed	in	Canadian	General	
Tower	 Ltd.,	 [(2003),	 118	 L.A.C.	 (4th)	 193]	 health	 and	 safety	 misconduct	
creates	serious	risks	for	the	employer	and	other	employees,	as	well	 for	the	
grievor	 himself.		 Rigorous	 enforcement	 of	 health	 and	 safety	 rights	 and	
obligations	is	both	required	by	law	and	in	the	interests	of	everyone	in	every	
workplace.		 Accordingly,	even	a	single	serious	violation	of	 the	 [Occupational	
Health	and	Safety	Act,	R.S.O.	1990,	c.	O.1]	or	the	employer’s	reasonable	health	
and	 safety	 workplace	 rules	 or	 policies	 constitutes	 just	 cause	 for	 significant	
discipline,	 up	 to	and	 including	discharge.		 Similarly,	 a	 pattern	 of	 health	 and	
safety	violations	which	in	isolation	are	relatively	minor	will	properly	attract	
progressive	discipline	and	ultimately	[sic]	in	discharge	if	the	employee	does	
not	 correct	 his	 behaviour.		 Both	 individual	 and	 general	 deterrence	 are	
important	considerations	in	grievance	proceedings	which	involve	health	and	
safety	 related	 misconduct.		 Consequently,	 as	 the	 decisions	 in	 Canadian	
General	 Tower	 Ltd.,	 Lemare	 Lake	 Logging	 [(2008),	 174	 L.A.C.	 (4th)	 118	
(Lanyon)]	and	Hayes	Forest	Services	Ltd.	[(2005),	143	L.A.C.	(4th)	69	(Kinzie)]	
demonstrate,	 lengthy	 service	 by	 itself	 has	 less	mitigation	 currency	 in	 health	
and	 safety	misconduct	 cases	 than	 it	 has	 in	 other	 kinds	 of	 cases.		 It	 takes	 an	
appropriate	timely	acknowledgement	of	the	misconduct	and	an	apology	which	
fully	 accepts	 responsibility	 [sic]	 demonstrates	 true	 remorse	 to	 raise	 the	
mitigation	 value	 of	 lengthy	 seniority	 to	 a	 level	 sufficient	 to	 induce	 an	
arbitrator	 to	 seriously	 consider	 reinstating	 a	 discharged	 grievor	 guilty	 of	
serious	or	repeated	health	and	safety	misconduct.			
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.	.	.		

78.						I	do	not	take	either	of	these	decisions	[cases	cited	by	the	Union	in	that	
case]	 to	suggest	 that	 there	 is	any	category	of	health	and	safety	misconduct	
which	will	 never	 by	 itself	 constitute	 just	 cause	 for	 discharge.		 If	 they	 do,	 I	
respectfully	 disagree.		 While	 it	 remains	 the	 case	 that	 health	 and	 safety	
misconduct	 must	 be	 assessed	 in	 context,	 including	 the	 nature	 of	 the	
particular	 workplace	 and	 the	 grievor’s	 overall	 employment	 record,	 the	
nature	 and	 impact	 of	 health	 and	 safety	 related	 misconduct	 mandates	 an	
arbitral	 approach	 consistent	 with	 the	 real	 world	 emphasis	 on	 health	 and	
safety.		(emphasis	added)	

82.	 	 As	I	have	noted,	the	Union	submitted	that	Mr.	Troisi	had	not	engaged	
in	any	safety	violation	or	any	willful	misconduct	that	endangered	the	safety	of	Mr.	
Mascunana.		I	cannot	endorse	that	position.	
	
	83.	 	 I	 reject	 outright	 and	with	out	 hesitation	 the	hyperbolic	 allegation	 in	
Mr.	 Mascunana’s	 statement	 that	 the	 Grievor	 was	 “trying	 to	 hit	 [him]	 with	 the	
trailer”.	 	I	am	satisfied	that	a	professional	with	Mr.	Troisi’s	extensive	experience	as	
an	 IPT	driver	would	have	been	capable	of	striking	a	stationary	 individual	with	his	
trailer	 if	 that	 had	 been	 his	 intention.	 The	 allegation	 was	 entirely	 without	 merit.		
Similarly,	Mr.	Mascunana’s	 suggestion	 in	his	 statement	 that	Mr.	Troisi’s	 trailer	 left	
“skid	 marks”	 was	 an	 obvious	 exaggeration	 that	 was	 unsupported	 by	 any	 other	
evidence.		Both	he	and	Mr.	Visco	testified	against	the	Grievor	referring	to	tire	tracks	
and	not	to	“skid	marks”.	
	
84.	 	 Mr.	Visco	demonstrated	a	troubling	animus	towards	the	Grievor,	both	
in	his	statement	to	Coca-Cola	and	in	testifying	before	me.		In	those	contexts,	he	was	
at	some	pains	to	attack	the	Grievor	as	systematically	engaging	 in	“his	almost	daily	
ritual	 of	 time	 theft”	 prior	 to	 the	 incident	 that	 gave	 rise	 to	 the	 discharge	 and	 this	
proceeding.	 	 Indeed,	 he	 explained	 his	 evidence	 regarding	 his	 observations	 of	 Mr.	
Troisi,	 in	 part,	 as	 following	 naturally	 from	 his	 interest	 in	 watching	 the	 Grievor	
perform	that	“ritual”.		While	Mr.	Visco	strained	to	make	the	case	against	the	Grievor,	
the	 Employer,	 to	 its	 credit,	 made	 no	 reference	 to	Mr.	 Visco’s	 allegations	 of	 “time	
theft”	and	I	have	not	allowed	those	irrelevant	and	gratuitous	comments	to	affect	my	
views	of	anyone	other	than	Mr.	Visco.		Had	he	been	the	critical	witness	against	Mr.	
Troisi	 I	would	have	had	great	difficulty	 in	accepting	his	 testimony	as	being	 in	any	
way	dispositive;	however,	having	regard	as	I	do	for	the	other	evidence	presented	by	
the	 parties,	 I	 have	 concluded	 that	 his	 neither	 added	 nor	 subtracted	 anything	 that	
was	of	significance	to	the	Employer’s	case.	
	
85.	 	 The	pertinent	evidence	was	that	of	Mr.	Troisi	and	of	Mr.	Mascunana.	
Neither	 the	 Union	 nor	 the	 Grievor	 contested	 the	 most	 material	 evidence	 of	 Mr.	
Mascunana:	as	to	his	position	beside	the	front	of	the	parked	trailer;	as	to	his	wearing	
high-visibility	clothing;	as	to	the	Grievor’s	tractor	passing	within	six	to	ten	feet	of	his	
position;	and	as	to	the	Grievor’s	trailer	passing	within	two	to	three	feet	of	where	he	
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stood.	 	 Moreover,	 there	 was	 no	 reason	 to	 question	 the	 effect	 of	 the	 evidence	
regarding	 the	 conditions	 under	 foot	 and	 under	 the	 wheels	 of	 vehicles	 in	 the	
Brampton	yard	or	to	doubt	the	potential	for	serious	harm	to	which	Mr.	Mascunana	
was	exposed	due	to	those	conditions	and	the	proximity	of	the	Grievor’s	trailer	as	it	
passed	 him.	 	 As	 to	 the	 last,	 I	 appreciate	 that	 Mr.	 Park	 stated	 that	 the	 distance	
between	the	trailers	that	he	observed	on	the	video	was	unexceptional;	however,	no	
one	testified	that	driving	a	loaded	trailer	as	close	to	Mr.	Mascunana	as	Mr.	Troisi	had	
done	was	a	commonplace	occurrence	or	anything	less	than	extremely	dangerous.	
	
86.	 	 There	was	 instructive	 evidence	 from	Mr.	Park	 and	 the	other	drivers	
concerning	the	behavior	of	tractor-trailers	and,	in	particular,	the	manner	in	which	a	
trailer	will	track	behind	a	turning	tractor.			If	the	driver	turns	the	tractor	to	the	left,	
the	trailer	will,	in	effect,	move	further	to	the	left	than	the	tractor	with	the	result	that	
a	driver	must	execute	a	wide	 left	 turn	with	the	tractor	 if	 the	trailer	 is	 to	negotiate	
the	 turn	without	 coming	 into	 contact	with	 a	 person	or	 object	 standing	 to	 the	 left.		
That	 was	 the	 point	 of	 the	 Union’s	 taking	 issue	 with	 Mr.	 Mascunana’s	 adding	 the	
specific	allegation	 that	Mr.	Troisi’s	vehicle	had	veered	 left	after	 the	 tractor	passed	
him.	 	Mr.	 Troisi’s	 driving	 to	 the	 left	 would	 have	 brought	 the	 trailer	 closer	 to	Mr.	
Masunana	than	the	tractor	had	been.	
	
87.	 	 The	fact	that	Mr.	Mascunana’s	initial	statement	differentiated	between	
the	 tractor	and	 the	 trailer,	placing	 the	 trailer	much	closer	 to	his	position	 than	 the	
tractor,	sufficed	to	demonstrate	that	the	allegation	of	Mr.	Troisi’s	veering	to	the	left	
was	not	an	added	piece	introduced	for	the	first	time	at	the	investigative	interview.		
The	video	evidence	as	assessed	by	Mr.	Park	established	that,	when	the	rear	lights	of	
the	 two	 trailers	were	momentarily	aligned,	 the	backs	of	 the	 trailers	were	 three	 to	
four	 feet	 apart.	 	 If	 the	Grievor	had	driven	his	 tractor-trailer	 in	a	perfectly	 straight	
line	 to	 that	 point,	 the	 tractor	 would	 not	 have	 passed	 as	 far	 away	 from	 Mr.	
Mascunana	as	he	testified.		As	it	was,	Mr.	Park’s	interpretation	of	the	video	evidence	
established	 that	 the	 trailer	would	have	been	within	 the	 range	of	 two	 to	 three	 feet	
from	Mr.	Mascunana,	as	he	had	asserted	in	his	written	account.			
	
88.	 	 Mr.	Phillips	testified	that	he	reviewed	the	video	evidence	and	that	he	
did	not	discern	a	veering	to	the	left	by	Mr.	Troisi.		I	have	reviewed	the	video	exhibit	
carefully,	and	I	cannot	concur	with	that	observation.			
	
89.	 	 The	 synopsis	 of	 the	 video	 written	 by	 Mr.	 Phillips	 included	 these	
entries:	 (a)	 “8:56:01	 [Mr.	 Troisi’s]	 vehicle	 continues	 southbound	 passing	
Mascunana’s	 truck	 on	 the	 right	 side”,	 and	 (b)	 “8:56:20	 [Mr.	 Troisi’s]	 vehicle	
continues	past	the	front	of	Mascunana’s	truck	and	turns	right	towards	the	building	
and	 backs	 into	 the	 trailer	 storage	 area	 along	 the	 east	 fence	 line	 (Tomken	Road)”.		
The	first	of	those	was	accurate.		The	video	itself	does	show	the	Grievor’s	truck	going	
past	the	parked	tractor-trailer.		However,	the	rear	lights	on	the	Grievor’s	trailer	then	
all	 but	 disappear	 from	 sight	 –	 only	 the	 rear	 light	 on	 the	 right	 side	 of	 the	 trailer	
remains	in	the	frame	–	and	the	lights	then	come	back	into	the	picture,	moving	from	
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left	to	right	in	the	video.		The	video	evidence	established	that	the	vehicle	was	driven	
to	the	left	as	or	after	Mr.	Troisi	passed	Mr.	Mascunana.		
	
90.	 	 In	the	video	synopsis,	the	movement	to	the	right	and	the	backing	into	
the	storage	area	are	summarized	as	happening	19	seconds	after	or	over	the	course	
of	19	seconds	following	Mr.	Troisi’s	passing	Mr.	Mascunana’s	truck.		Mr.	Mascunana	
was	cross-examined	on	 those	entries	 in	 the	Employer’s	synopsis	and	he	staunchly	
maintained	 that	 the	 Grievor’s	 vehicle	 had	 veered	 to	 the	 left	 notwithstanding	 the	
failure	of	the	author	of	the	synopsis	to	document	any	movement	to	the	left.	 	In	my	
view,	 the	 video	 evidence	 supported	 Mr.	 Mascunana’s	 complaint	 and	 did	 not	
establish	that	Mr.	Troisi’s	route	was	only	to	the	right.	
	
91.	 	 The	video	evidence	was	also	critically	 important	to	an	assessment	of	
Mr.	Troisi’s	evidence	and	his	consistently	denying	that	he	saw	Mr.	Mascunana	as	he	
approached	and	passed	his	parked	tractor-trailer.			
	
92.	 	 My	review	of	the	video	leads	me	to	find	that	Mr.	Mascunana	stopped	
his	 truck	 parallel	 to	 the	 building	 at	 8:54:50	 p.m.	 –	 the	 video	 analysis	 put	 that	 at	
8:54:45	 p.m.	 and	 then	 added:	 “8:55:27	 Vehicle	 operated	 by	 Troisi	 pulls	 away	 to	
make	 a	 U-turn	 in	 front	 of	 the	 IPT	 docks”.	 	 As	 noted,	 the	 synopsis	 had	Mr.	 Troisi	
passing	Mr.	Mascunana’s	 truck	 –	 and	 thus	Mr.	Mascunana	 –	no	 later	 than	8:56:01	
p.m.	or	not	more	than	76	seconds	after	Mr.	Mascunana	brought	his	vehicle	to	a	halt.		
In	that	period,	on	the	evidence,	Mr.	Mascunana	had	dismounted,	removed	placards	
from	each	of	three	sides	of	his	trailer,	and	was	in	the	process	of	removing	the	fourth.		
That	is,	in	the	time	between	stopping	his	vehicle	and	being	passed	by	Mr.	Troisi,	Mr.	
Mascunana	 had	 walked	 around	 both	 sides	 and	 the	 rear	 of	 his	 trailer	 and	 had	
removed	three	placards.		The	evidence	was	that	the	trailers	are	53	feet	in	length	and	
the	tractors	are	approximately	15	feet	long.			
	
93.	 	 Mr.	Troisi	testified	that	he	saw	Mr.	Mascunana	removing	placards	or	a	
placard	 from	 his	 trailer	 from	 his	 vantage	 point	 in	 the	 cab	 of	 his	 tractor.	 	 In	 the	
circumstances,	the	Grievor	must	be	taken	to	have	seen	Mr.	Mascunana	at	his	parked	
vehicle	and	on	the	ground	engaged	in	a	task	involving	that	trailer	at	some	time	no	
earlier	than	8:54:45	p.m.,	and	no	more	than	seconds	before	he	started	out	to	make	
his	 u-turn	 to	 drive	 past	 that	 trailer.	 	 	 Even	 though	 the	 Grievor	 suggested	 in	 the	
investigatory	 interview	 that	 he	 had	 seen	Mr.	 Mascunana	 going	 into	 Shipping	 and	
possibly	carrying	placards	at	some	unspecified	time,	there	was	no	support	for	that	
in	 any	 of	 the	 evidence.	 There	 was	 nothing	 to	 contradict,	 and	 I	 accept,	 Mr.	
Mascunana’s	evidence	 that	he	was	at	 the	right	 front	of	his	 trailer	dealing	with	 the	
last	of	the	placards	when	Mr.	Troisi	approached	and	drove	past	him.	
	
94.			 	 The	 video	 exhibit	 confirmed	 that	 the	 headlights	 on	 the	 Grievor’s	
tractor	were	shining	brightly	as	he	drove	into	his	u-turn.			
	
95.	 	 In	the	result,	I	cannot	accept	the	evidence	of	the	Grievor	regarding	his	
failure	to	see	or	at	 least	be	mindful	of	Mr.	Mascunana	beside	his	trailer	to	be	at	all	
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credible.	 	He	knew	 that	Mr.	Mascunana	was	on	 the	ground	at	his	vehicle	when	he	
started	 out.	 	 He	 had	 not	 seen	Mr.	Mascunana	 leave	 the	 vicinity	 of	 his	 truck.	 	 The	
property	was	illuminated	and	his	headlights	were	functioning.		Mr.	Mascunana	was	
not	a	 slight	 individual	and	he	was	wearing	a	high-visibility	garment	as	one	would	
expect	 in	 the	 circumstances.	 	 At	 a	 minimum,	 the	 rear	 lights	 on	 his	 trailer	 were	
illuminated.	 	Mr.	 Troisi	 drove	his	 tractor	 such	 that	 it	was	 six	 to	 ten	 feet	 from	Mr.	
Mascunana	when	he	passed	him.	 	Nevertheless,	Mr.	 Troisi	maintained	 that	 he	did	
not	see	Mr.	Mascunana	and	was	not	mindful	of	his	presence	as	he	drove	by	his	last	
location	 known	 to	 the	 Grievor.	 	 In	my	 view,	 the	 facts	 preclude	 acceptance	 of	 the	
contention	that	Mr.	Mascunana	was	not	readily	visible	to	and	seen	by	the	Grievor.			
	
96.	 	 The	implausible	explanation	that	Mr.	Troisi	offered	was	that	he	looks	
in	 his	 mirror	 or	 mirrors	 as	 he	 passes	 a	 vehicle	 such	 as	 Mr.	 Mascunana’s	 in	 this	
situation.		He	failed	to	explain	why	he	would	do	so	in	the	circumstances	and	why	he	
would	do	so	for	as	long	as	it	took	him	to	approach	and	pass	a	trailer	that	was	53	feet	
long.	 	He	was	not	on	a	public	road,	but	in	a	private	yard;	there	was	no	evidence	of	
other	vehicular	movement	at	the	time;	and,	most	significantly,	he	had	seen	another	
driver	on	the	ground	in	the	vicinity	of	the	trailer	immediately	before	driving	to	that	
location.		
	
97.	 	 While	Ms.	 Robson	 allowed	 that	 she	 accepted	 that	Mr.	 Troisi	 had	 no	
intention	to	be	untruthful	and	that	she	did	not	have	reason	to	doubt	his	statement	
that	he	did	not	see	Mr.	Mascunana	standing	beside	his	vehicle,	 I	 am	not	bound	by	
her	assessment	or	opinion.	In	my	view,	the	Grievor	was	not	a	reliable	witness.		Mr.	
Troisi’s	 insistence	on	his	not	seeing	or	being	aware	of	Mr.	Mascunana	was	at	odds	
with	the	objective	evidence	and	the	inherent	probabilities.	In	the	result,	his	evidence	
was	 not	 a	 good	 foundation	 for	 a	 determination	 that	 any	 of	 the	 elements	 of	
misconduct	of	which	he	was	accused	might	be	disregarded	or	ruled	out.	Simply	put,	
the	Grievor’s	evidence	did	not	inspire	my	having	any	confidence	in	the	accuracy	or	
the	reliability	of	his	assertions.			
	
98.	 	 I	 have	 concluded	 on	 all	 of	 the	 evidence	 and	 with	 due	 regard	 for	
evidence	that	was	not	forthcoming	that	Mr.	Troisi	was	not	to	be	believed:	there	was	
not	basis	for	accepting	that	he	neither	saw	nor	was	mindful	of	Mr.	Mascunana	at	the	
most	 material	 time.	 On	 the	 evidence,	 Mr.	 Troisi	 either	 saw	 Mr.	 Mascunana	 and	
intentionally	drove	his	trailer	so	close	to	him	that	he	was	reasonably	apprehensive	
as	 to	 his	 safety	 and	 the	 risk	 of	 serious	 injury	 or	 death,	 or	Mr.	 Troisi	was	 entirely	
reckless	in	proceeding	as	he	did	when	he	had	every	reason	to	have	been	aware	and	
concerned	that	a	person	was	on	the	ground,	almost	in	the	path	of	his	loaded	tractor-
trailer,	and	thus	at	risk	of	serious	injury	or	death.		
	
99.	 	 Mr.	 Troisi	 testified	 that	 he	 did	 not	 adhere	 to	 the	 speed	 limit	 in	 the	
Brampton	 yard	 and	 that	 he	 might	 drive	 at	 15,	 20	 or	 25	 kph	 there.	 	 He	 told	 the	
investigators	 that	 he	 did	 not	 know	 how	 fast	 he	was	moving	when	 he	 passed	Mr.	
Mascunana’s	truck	and	that	his	speed	might	have	been	15,	20	or	25	kph.		He	was	not	
concerned	that	he	might	have	been	exceeding	the	limit	to	a	significant	degree	and	on	
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a	wet	 to	 slushy	 surface.	 	That	others	are	 said	 to	have	exceeded	 the	 limit	does	not	
excuse	his	doing	so	in	a	situation	in	which	his	speed	might	have	contributed	to	the	
risk	to	which	his	co-worker	was	exposed.		He	testified	that	it	would	have	taken	him	
approximately	10	to	15	seconds	to	get	up	to	20	kph	with	a	full	 load.	 	Based	on	the	
evidence,	 he	 had	 more	 than	 enough	 time	 to	 exceed	 that	 speed	 on	 the	 night	 in	
question.			
	
100.	 	 Similarly,	the	Grievor	told	the	investigators	that	he	was	not	aware	of	
how	 close	 he	 had	 been	 to	 Mr.	 Mascunana’s	 vehicle	 when	 he	 drove	 past	 it,	
demonstrating	a	lack	of	concern	for	the	well-being	of	a	person	he	knew	to	have	been	
in	place	only	seconds	earlier.	 	I	recognize	that	the	Grievor	suggested	that	since	the	
mirrors	on	the	two	tractors	extend	out	by	more	than	one	foot	they	would	have	come	
into	contact	if	he	had	driven	as	close	as	Mr.	Mascunana	and	the	Employer	asserted;	
however,	that	was	of	no	significance	given	that	Mr.	Mascunana’s	evidence	was	that	
the	Grievor’s	tractor	was	six	to	ten	feet	from	him	as	it	passed,	eliminating	any	risk	of	
the	mirrors’	striking.	
	
101.	 	 On	re-examination,	Mr.	Troisi	was	asked	why	he	had	not	mentioned	in	
his	 report	dated	February	4th	and	submitted	February	8,	2016	 that	he	had	passed	
close	 to	Mr.	Mascunana’s	 truck.	 	He	 answered	 that	 he	 did	 not	 know	where	 in	 the	
yard	this	incident	was	said	to	have	happened	and	that	he	did	not	realize	that	he	was	
close	 to	Mr.	Mascunana’s	 truck.	On	 his	 own	 version	 of	 the	 history,	Mr.	 Troisi	 had	
learned	 from	Mr.	Wright	at	4:45	p.m.	on	February	3,	2016	 that	he	was	accused	of	
having	tried	to	run	over	Mr.	Mascunana	with	his	truck	“the	night	before”.		His	report	
had	 the	 dates	 February	 4th	 on	 the	 first	 page	 and	 February	 8th	 at	 the	 signature	 or	
initials	 on	 the	 second	 page.	 	 Accordingly,	 it	was	 the	 case	 that,	 before	writing	 and	
submitting	his	report,	Mr.	Troisi	knew	quite	well	what	the	allegation	was	and	yet	he	
wrote	nothing	in	his	report	to	deny	that	he	had	done	anything	to	put	Mr.	Mascunana	
at	risk	or	to	attempt	to	explain	how	he	might	have	done	so	unknowingly.		Instead,	he	
attempted	to	imply	his	innocence	by	producing	a	report	that	transparently	ignored	
the	reason	for	his	being	asked	to	participate	in	the	investigation.	
	
102.	 	 I	am	satisfied	that	the	Grievor	did	ask	Mr.	Dunslow	about	the	cameras	
in	the	Brampton	yard	before	leaving	the	site	at	the	end	of	his	shift	early	on	February	
3,	 2016.	 	 There	 was	 no	 direct	 suggestion	 that	 Mr.	 Dunslow’s	 notes	 had	 been	
prepared	 to	 falsify	 the	 time	 and	 circumstances	 of	 Mr.	 Troisi’s	 inquiries.		
Furthermore,	there	was	no	foundation	for	any	suggestion	that	Mr.	Dunslow	had	by	
some	 means	 determined	 that	 doing	 so	 would	 contribute	 to	 the	 case	 against	 the	
Grievor.		Indeed,	there	was	no	suggestion	that	Mr.	Dunslow	was	attempting	to	make	
or	contribute	to	a	case	against	Mr.	Troisi	when	he	recorded	or	produced	his	notes.		
	
103.	 	 The	 Union	 argued	 that	Ms.	 Robson’s	 failure	 to	 consider	 those	 notes	
was	indicative	of	a	flawed	investigation;	however,	it	did	not	establish	that	the	notes	
were	not	accurate	and	reliable,	or	that	their	contents	might	have	altered	the	result	
of	her	 investigation.	 	 In	particular,	 the	Union	did	not	 call	Mr.	Wright	 to	 contradict	
Mr.	Dunslow	or	to	substantiate	the	Grievor’s	version	of	events	regarding	the	timing	
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of	his	alleged	disclosure	of	the	allegation	against	Mr.	Troisi.	 	Furthermore,	without	
evidence	 from	 Mr.	 Wright,	 there	 was	 no	 cogent	 explanation	 for	 Mr.	 Troisi’s	
reference	in	that	note	to	his	or	Mr.	Wright’s	having	seen	“a	statement	from	Ed	that	
basically	 said	 the	 same	 thing”,	 that	 the	 Grievor	 “tried	 running	 over	 Ed	with	 [his]	
truck	the	night	before”.			
	
104.	 	 In	the	result,	I	have	concluded	that	the	Grievor	did	make	his	inquiries	
of	Mr.	Dunslow	before	 leaving	the	Brampton	facility	at	the	end	of	his	February	2nd	
shift	and	that	his	asking	about	false	accusations	and	the	functioning	of	the	cameras	
was	some	evidence	of	his	appreciation	of	the	facts	that	he	had	indeed	driven	so	as	to	
endanger	 Mr.	 Mascunana	 and	 was	 himself	 at	 risk	 of	 a	 significant	 disciplinary	
reaction.	
	
105.	 	 I	have	further	concluded	that	the	Grievor’s	evidence	about	the	specific	
incident	was	 inherently	 improbable.	 	Had	 there	been	any	 truth	 to	his	 version	one	
would	have	expected	him	to	have	expressed	surprise	or	shock	to	learn	that	he	had	
accidentally	 or	 un	 knowingly	 driven	 a	 loaded	 tractor-trailer	 close	 to	 another	
individual	and	to	learn	that	the	individual	or	a	colleague	was	asserting	that	he	had	
tried	 to	 run	him	down.	 	On	his	evidence,	 the	Grievor	 learned	of	 that	allegation	no	
later	than	4:45	p.m.	on	February	3,	2016	–	less	than	24	hours	after	the	event.		If	his	
evidence	that	he	had	not	seen	and	had	not	been	mindful	of	Mr.	Mascunana	was	to	be	
believed,	 one	 would	 reasonably	 expect	 that	 he	 would	 have	 been	 immediately	
concerned	that	he	had	or	might	have	exposed	another	person	to	the	risk	of	serious	
injury	or	worse,	and	that	he	would	have	communicated	his	regret	to	the	Employer	
rather	 than	reiterate	an	unresponsive	denial	 that	did	not	and	could	not	 lessen	the	
significance	of	the	risk	his	driving	had	caused.			
	
106.	 	 When	the	Grievor	met	with	the	interviewers	he	exclaimed	that	he	had	
not	tried	to	kill	someone,	that	he	did	not	“recall	trying	to	kill	him”,	and	that	when	he	
passed	Mr.	Mascunana’s	 truck	he	did	not	see	him.	 	Mr.	Troisi	knew	precisely	what	
the	 allegations	were	 and	 yet	 he	 did	 not	 offer	 any	 expression	 of	 regret	 for	 having	
caused	another	person	to	say	that	he	had	attempted	to	run	him	down.		The	Grievor	
could	 not	 have	 failed	 to	 appreciate	 that	 if	 he	 had	 driven	 as	 alleged,	 he	 had	 been	
involved	 in	what	 could	 have	 been	 a	 life-threatening	 situation	 for	Mr.	Mascunana.		
Nevertheless,	he	said	nothing	then	to	hint	at	the	upset	he	spoke	about	for	the	first	
time	when	testifying	on	the	second	last	day	of	the	hearing,	July	28,	2016.	
	
107.	 	 I	 am	 satisfied	 that	 the	 situation	 was	 one	 that	 was	 appropriately	
described	in	section	8.3	of	the	Employer’s	Driver	&	Vehicle	Safety	Policy.		It	involved	
serious	 negligence,	 carelessness	 or	 misconduct,	 and	 it	 did	 endanger	 the	 life	 or	
wellbeing	of	Mr.	Mascunana.			
	
108.	 	 Mr.	 Troisi	 drove	 a	 fully-loaded	 tractor-trailer,	 over	 a	 wet	 or	 slushy	
surface,	 at	 not	 less	 than	 15	 kph,	 within	 no	 more	 than	 three	 or	 four	 feet	 of	 an	
individual	 who	 had	 no	 means	 of	 protecting	 himself	 or	 avoiding	 contact	 had	 the	
Grievor’s	trailer	moved	more	to	the	left	or	had	the	individual	slipped	or	otherwise	
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mis-stepped.		Mr.	Troisi	put	Mr.	Mascunana	at	risk	of	a	grave	injury	and	death.	That,	
in	my	view,	constituted	a	very	serious	safety	infraction	that	was	not	mitigated	by	the	
Grievor’s	repeated	assertion	that	he	did	not	see	Mr.	Mascunana.		He	was	there	to	be	
seen.			
	
109.	 	 	Mr.	 Troisi	 alone	 bore	 responsibility	 for	 his	 conduct:	 if	 he	 saw	 Mr.	
Mascunana	 he	 was	 guilty	 of	 a	 willful	 breach	 that	 endangered	 the	 safety	 of	 a	 co-
worker;	 and	 if	 he	 failed	 to	 see	 Mr.	 Mascunana	 he	 was	 grossly	 and	 inexplicably	
negligent	in	the	operation	of	his	vehicle,	particularly	as	he	had	every	reason	to	know	
that	Mr.	Mascunana	was	present	and	thus	at	risk.	
	
110.	 	 Accordingly,	 there	 was	 ample	 cause	 for	 Coca-Cola	 to	 discipline	 Mr.	
Troisi	and	I	am	not	persuaded	that	a	lesser	penalty	than	discharge	would	suffice	in	
the	 circumstances.	 	 Putting	 it	 differently,	 I	 am	 satisfied	 that	 there	 was	 sufficient	
cause	 for	 the	 imposition	 of	 a	 disciplinary	 sanction	 and	 for	 the	 identification	 of	
discharge	as	the	appropriate	penalty	or	response.	
	
111.	 	 The	 authorities	 recognize	 a	 grievor’s	 tendering	 a	 sincere	 apology	 or	
expressing	real	remorse	as	a	mitigating	factor	because	either	or	both	are	presumed	
to	 speak	 to	 the	 individual’s	 potential	 rehabilitation.	 	 Other	 than	 his	 momentary	
emotional	statement	during	his	evidence	in	chief,	Mr.	Troisi	has	neither	apologized	
nor	expressed	remorse.		In	my	view,	his	late	expression	of	some	degree	of	concern	
was	of	little	significance	given	that	Mr.	Troisi	had	subsequently	protested	on	cross-
examination	that	he	“didn’t	think	he	was	careless”	and	had	explained	that	he	did	not	
apologize	because	he	did	not	believe	that	he	had	done	anything	wrong.	
	
112.	 	 It	is	also	noteworthy	that	there	was	no	evidence	of	the	Grievor’s	post-
termination	 conduct	 or	 experience.	 	 Mr.	 Troisi	 made	 no	 representation	 as	 to	 his	
ability	and	willingness	to	conduct	himself	differently	and	appropriately	if	reinstated.		
To	 the	 contrary,	 as	 noted,	 he	 has	 continued	 his	 refusal	 to	 acknowledge	 the	
wrongfulness	of	his	conduct	and	the	Union	presented	the	argument	that	there	was	
no	safety	infraction.		
	
113.	 	 The	contention	 that	 the	Grievor’s	 lengthy	service	of	 almost	30	years	
should	weigh	 in	 his	 favour	 is	 a	 valid	 one;	 however,	 his	 service	was	marked	 by	 a	
significant	 suspension	 for	 workplace	 violence,	 and,	 while	 the	 particulars	 of	 the	
underlying	situation	were	not	disclosed,	the	minutes	of	settlement	establish	that	the	
Union	 and	 the	 Grievor	 accepted	 that	 characterization.	 I	 consider	 the	 Grievor’s	
behavior	 on	 February	 2,	 2106	 to	 have	 been	 akin	 to	 an	 assault	 and	 an	 act	 of	
workplace	 violence.	 	 Mr.	 Troisi	 did	 not	 offer	 me	 or	 the	 Employer	 any	 comfort	
regarding	 his	 behavior	 or	 his	 commitment	 to	 adopting	 a	 different	 approach	 to	
workplace	 safety	 and	 relationships	 should	 he	 be	 reinstated	 to	 employment	 with	
Coca-Cola.		
	
114.	 	 Mr.	Troisi’s	long	service,	without	more,	established	no	foundation	for	
the	mitigation	of	the	penalty	imposed	by	the	Employer	in	this	instance.	



	 26	

		
115.	 	 In	 Simon	 Fraser	 University,	 supra,	 at	 para.	 25,	 Arbitrator	 Munroe	
quoted	the	following	from	Re	Levi	Strauss	Canada	and	A.C.T.W.U	(1980),	26	L.A.C.	91	
(Arthurs)	at	p.93:	
	

I	 believe	 that	 my	 function	 is	 not	 merely	 to	 decide	 whether	 the	 employer	
acted	 reasonably	 or,	 as	 company	 counsel	 suggested,	whether	 its	 judgment	
concerning	 a	 proper	 penalty	 fell	 “within	 the	 ballpark”.	 	 I	 have	 to	make	 an	
independent	determination	as	to	whether	the	penalty	was	indeed	“just”.		At	
the	 same	 time,	 my	 own	 view	 of	 what	 is	 “just”	 has,	 to	 be	 frank,	 certain	
“ballpark”	 characteristics.	 	 One	 cannot	 say,	 to	 a	 moral	 certainty,	 that	 two	
days’	suspension	is	just	while	a	one	or	three-day	suspension	is	not.	The	fact	
of	the	matter	is	that	when	an	arbitrator	selects	a	penalty	different	from	that	
selected	by	the	employer,	he	is	really	saying	that	the	employer	has	ignored	
some	 relevant	 consideration,	 proceeded	 on	 some	misunderstanding,	 acted	
for	some	illicit	motive,	or	otherwise	affronted	the	arbitrator’s	sense	of	what	
is	 “just”.	 	 The	 opposite	 is	 true	 when	 the	 arbitrator	 reaches	 the	 same	
conclusion	 as	 the	 employer.	 	 In	 other	 words,	 the	 arbitrator	 is	 not	 only	
judging	the	grievor;	he	is	judging	the	employer	as	well.	
	

116.	 	 In	my	view,	there	were	no	material	inadequacies	associated	with	the	
Employer’s	 investigation,	 and	Mr.	 Troisi	 and	 the	 Union	 had	 ample	 opportunity	 to	
contribute	to	that	process	prior	to	the	delivery	of	the	termination	letter	on	February	
19,	2016.		I	do	not	find	any	material	error	on	the	part	of	the	Employer	in	negatively	
assessing	the	Grievor	and	in	formulating	its	response	to	his	misconduct.		Mr.	Troisi,	
an	 experienced	driver,	was	 entrusted	with	 the	 safety	 of	 himself	 and	others	 in	 the	
Brampton	yard	on	the	February	2nd	shift.		He	demonstrated	a	substantial	disregard	
for	elementary	rules	for	the	safe	operation	of	vehicles	as	well	as	for	the	interests	of	
his	 employer	 and	 other	 persons	 on	 site.	 	 He	 has	 expressed	 no	 substantial	
appreciation	for	his	wrongdoing.		The	wrongs	committed	by	the	Grievor	support	the	
Employer’s	 decision	 to	 terminate	 his	 employment	 and	 there	 was	 no	 compelling	
reason	for	Coca-Cola	to	elect	any	lesser	penalty.			
	
117.	 	 I	 am	 of	 the	 view	 that	 discharge	 was	 a	 just	 response	 and	 also	 a	
necessary	one	given	that	the	Grievor	did	not	offer	any	suggestion	that	he	might	be	
relied	upon	to	behave	differently	if	he	were	allowed	to	return	to	the	workplace.	
	
118.	 	 Accordingly,	the	grievance	is	dismissed.		
	
Decision	released	this	1st	day	of	September	2016.	
	
	 	 	 	 	 	 	 	

	
Derek	L.	Rogers	

 
 
 
 
 

 
 
 
 


